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LEGALFOXES LAW TIMES
LEGALITY OF HOMOSEXUAL RELATIONSHIPS AND RELATED
ISSUES IN INDIA
By Oshin Ratnawat

ABSTRACT
Homosexual marriages are studied here in the Indian sense as an effectively dealt with unseen
conflict. It will also try to explain and display diverse facets of homosexuality, including
evolution, origins, culture and their responses. This paper also draws attention the legitimization
of gay relationships from nations and furthermore features the outcomes of sanctioning. To
close, based on exact and hypothetical realities and verifications, the creator finishes up with
clear explanations behind and against the chance of legitimising gay relationships in India.

INTRODUCTION
Marriage is an ancient institution in nearly every culture that has existed. Therefore, it seems
almost an inherent trait of the social system, an element of the human condition. But the wide
variations in the concept of marriage. Both in its form and its content and rationale are hidden by
this statement. Many songs make us think of love and marriage as two sides of the same coin:
horses and chariots. Without the other, you can't get one!
Marriage structures in our society are commonly viewed as referencing male-female relations
only, although in most marriage laws gender-neutral language is employed. Many examples of
embracing homosexual marriage have only been recently published with the increasingly
permissive culture. This pattern is reflected in the increase in the number of jurisdictions that
decriminalize such acts.
In any case, numerous wards have maintained their established prohibition on gay relationships,
regardless of much criticism from associations and people asserting that the homosexuality rule
is obsolete and ought to have be canceled. Thusly, in many nations gay connections are not
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legitimately perceived paying little mind to their span and as such numerous common and
monetary rights that are consequently conceded conjugal status are declined to gay accomplices.
The paper also suggests that simultaneous legal recognition of same-sex marriages is required
because discrimination based on sexual orientation is intolerable in both civil and criminal law.
Marriage policy, denying the State benefits to spouses of the same sex and the social and
juridical recognition it requires, recognizes only heterosexual partnerships. The paper explores
whether India should embark on the road of recognition for the 'civilian unions' followed by
several other countries, but concludes that the mechanism of recognition for same-sex marriages
is not satisfactory.
The document concludes that, through a judicial interpretation of the Special Marriage Act
allowing same sex marriage to be allowed, the most feasible way of gaining statutory approval
for same sex weddings would be to amend or, if Kushal were to be reversed, not to allow the
same sex marriages would unfairly discrimination against members of the LGBTQ community.
The intense resistance to the ambitions of the LGBT community by a vocal segment of the
Indian society cannot be disputed.

Definition
The word homosexuals literally means as ‘of the same sex, being a hybrid of the Greek prefix
homo meaning ‘same’ and Latin root meaning ‘sex’. 1 Homosexuality is a sexual orientation
characterized by sexual attraction or romantic love exclusively for people who are identified as
being of the same sex. People who are homosexual, particularly males are known as ‘gay’, gay
females are known as ‘lesbians’. That is homosexual marriages, sometimes referred to as gay
marriage, indicates a marriage between two persons of the same sex. 2

Homosexuality in Indian Society
No such key change has happened in India as respects social and legitimate acknowledgment,
and gay people keep on being exposed to brutality by various State and society accounts. In
India, ten crore-wide increasing groups are currently forming their own hips and events of a
1 Older words for homosexuality, such as homophilia and inversion have fallen into disuse. Less frequently

used terms are queer, homo, fag or faggot and dyke.
2 Homosexual marriages are also known as gender-neutral marriage, equal marriage, and gay marriage.
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fractured community of a few hundred homosexuals. Online and offline, they're going from
subway to semi-urban communities. 3 While the Indian gay development's core is Delhi and
Mumbai (with five lakh gays each) and, less significantly, Bangalore and Calcutta, individuals
from more modest urban areas in Gujarat, Maharashtra and Bihar are additionally coming out.
These Indian gays talk live in visit rooms, searching for perfect partners, becoming hopelessly
enamored, engaging in sexual relations on the net, and experiencing urban areas to be with one
another in reality. This shows that in India, gay relations are not incredible, but instead
commonly occur in greater metropolitan zones on the planet where individuals can be more open
about their sexuality. The administrations given to gay, lesbian and transsexual gatherings
included help lines, magazines and pamphlets, wellbeing assets, social zones and drop-in
focuses, in different urban communities and urban areas, for example, Karnataka, Delhi, Mubai,
Calcutta, Bangalore, Hyderabad, Pune, Chennai, Patna, Lucknow, Akola, Trichi and Gulbarga.
Gay pride marches have also been held recently in Calcutta, Mumbai and Banglore. All these
examples demonstrate that the homosexual community of India is evident and is increasingly
articulate.

Legal Status of Homosexuals in India
Section 3774 of the Penal Code of Indian Affairs (1860) contains immoral offences and covers
the domain of homosexuality. In India, the British Penal Code of the 19th century introduced the
Homosexuality Act. Article 377 says: "Whoever has a carnal relationship with any man, woman
or animal on a voluntary basis, shall be punished with life imprisonment or imprisonment for a
term which may extend to ten years and shall also be liable to a fine."
Section 292 of the IPC also applies to obscenity. Homosexuality may be protected by this
section.
Also section 294 of Indian Penal Code, which penalizes any kind of "obscene behaviour in
public", is also used against gay men. It is important to note here that in England the offence of

3 www.haworthpress.com/store/E-Text/View_EText.asp?a=3&fn=J236v07n01_09&i=1%

4 This section (377) is mostly been used to register cases on the child sexual abuse, since the rape laws do not

have scope to include male rape. On the other hand 'Against the order of nature' is broad enough to include
sexual abuse of male children.
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homosexuality between consenting partners has been abolished by the Sexual Offenders Act
1967 (that is in the country of origin of this law) whereas in India, the consent is quiet immaterial
for constituting an offence as defined under this section. 5 In India, therefore, it is primarily
Section 377 which explains and defines unnatural crimes. 6This clause makes homosexuality
illegal with a life imprisonment or ten years imprisonment for a fine. 7

Cases and Judgments
From 1860 to 1992, there were just 30 hearings before the High Court and the Supreme Court in
the history of the judiciary. Of those 30 cases, 18 were not determined, four were consensual,
eight were unspecific prior to 1940, and 15 of the 30 cases reported were minor assaults 8.

The case in which a person had homosexual relations with a child, with the consent of a child,
was considered in Decision9 of the Supreme Court (Fazal Rab vs. State of Bihar) 10 In 1983, the
Supreme Court of Bihar argued that 'the crime is an offence, which is a sexual perversity under
Section 377 of the IPC.11 Section 377 was also used to harass women, especially in the case of

5 Under this clause, a third party can sue the partners who voluntarily entered into sodomy thereby infringing

on the right to personal liberty and privacy as enshrined in the Fundamental Rights of the Constitution.
6 The legal status of homosexuality in the Indian Armed Forces follows the model set by Sec. 377 of IPC.
7 Explanation- Penetration is sufficient to constitute the carnal intercourse necessary to the offences
described in this section.
Essential Ingredients
i. That there must be voluntary carnal intercourse against the order of nature.
ii. That it may be with man, woman or animal.
Classification of offence
Punishment – Imprisonment for life or imprisonment for 10 years and fine – cognizable – Non Bailable –
Triable by Magistrate of first class – Non-Compoundable.
8www.ilga.info/Information/Legal_survey/Asia_Pacific/india.htm

41 www.dialognow.org/node/view/941 - 211k
42 The Gujarat High Court said that it is a lesbian relationship and that the marriage be annulled.
9AIR 1983 (SC) 323.
10 In this case perversity was treated synonym for homosexuality.
11 It went on to say that “ No force appears to have been used neither omissions of permissive society nor the
fact that in some countries homosexuality has ceased to be an offence, has influenced our thinking'.
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women who run away together or who make their relationship known. 12 In 1987, Tarulata/Tarun
Kumar underwent female-to-male sex change surgery and married Lila in 1989. 13 Lila's father
filed a petition in the High Court of Gujarat alleging that it was a lesbian relationship and that
marriage was cancelled. The petition called for criminal prosecution pursuant to sec. 377. 14
18 men were arrested in 1992 from a park in New Delhi accused of being gay men. They were
released from police custody following marches and protests targeted at gays, lesbians and
human rights activists after they lodged a minor lawsuit. In fact, they were not categorised in
accordance with Section 377 but under the Delhi Police Act under public nuisance clause.

The Supreme Court of Delhi also accepted in 2001 a petition demanding that the article claim
that homosexual acts are "criminalises homosexual acts" between two adult, consenting parties
and preventing attempts to monitor AIDS between gays. The case is pending before the judge
after multiple hearings.
In 2004, a group of gay and lesbian magazines for South Asians were forwarded in a package to
the Calcutta-based gay community for distribution to subscribers under Section 292 of the IPC
by the customs authority. They argued that, as a rule, this publication is obscenity and a violation
of the country's morality. 15 This case was closed because the addressee did not see any way out
of the parcel. In a recent case, a highly educated individual committed this crime. Regarding his
loss of service and other implications for his career following the offence, the Supreme Court
sentenced him to two months in jail. 16 In another case, the Supreme Court reduced the sentence
of the accused to six months in jail, as the accused did not use force on a boy when he committed
sodomy. 17 In the case of Himachal Pradesh, where a truck driver had twice committed sodomy
on a boy in his truck, a sentence of one year's imprisonment and a fine of Rs. 500.00 were

12

Even though this section does not distinguish sodomy between males and between male and female, this
section is targeted against males more so than females.
13timesofindia.indiatimes.com/articleshow/msid-1381303,prtpage-1.cms - 15k 14 http://www.hsph.harvard.edu/Organizations/healthnet/SAsia/suchana/0909/rh374.html
15Section 292 to 294 of Indian Penal Code enumerates obscenity. Subsection (1) to section 292 of the code
defines obscene publication and rest of the part of section 292 and Section 293 of the code, Prohibits the sale
and distribution of obscene Publications and Sec 294 of the code prohibits obscene acts and songs.
16www.ilga.info/Information/Legal_survey/Asia_Pacific/india.htm
17 Id
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imposed on the accused. 18 Both of these instances suggest that the actual punishment levied
under this section is not usually bulky.

Official recognition
"When we reserve the privilege to cherish who we love, paying little heed to gender or sexual
direction, for what reason should a common state not acknowledge a marriage between two
individuals? "
Indian culture is not so ordinary to be, "It tends to be seen that numerous families acknowledge
same-sex connections, particularly after the 2018 judgment, when the Supreme Court finished
Section 377, and legitimized gay sex, "India unquestionably needs more discussion and talk on
LGBTQI rights and personality and not simply imperceptible calm acknowledgment." the time
has come to stand up again and battle for correspondence and marriage acknowledgment. I
accept that marriage uniformity will empower more prominent social change and receptiveness
and acknowledgment when narrow mindedness towards the "other" is filling in India".
Equal treatment for all
Perhaps the greatest test for same-sex couples in India right presently is the lawful issues in
guaranteeing their accomplice's legacy. Another is to get effectively engaged with clinical
consideration in the event that they have no protected rights as a mate.
Noor Enayat, an extremist for equal rights, refers to some shrink-back concern for LGBTQI pairs
when he articulates the above points. "Indian laws acknowledge live seeing someone for straight
couples however for same-sex couples, the laws are vague. So an equivalent sex companion can't
appreciate the expansion of their privileges and advantages to their accomplice in light of the fact
that the law doesn't perceive the association as protected," Noor said. In addition, the analogous
right-wing dissident points out that it is unjustified that a couple go around the entire world in a
home-grown community that has a similar roof but cannot obtain treatment, extend clinical care,

18 http://www.ilga.info/Information/Legal_survey/Asia_Pacific/1world_legal_survey__asia_pacific.htm
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take care of a husband-woman or gain a spousal profit. "By legitimising LGBTQI relationships,
the network can secure itself and have equivalent rights without segregation," she said.

Contentions around lawful approval
Since the High Court decriminalised homosexual sex and granted LGBTQI persons the right of
the association, several lawyers addressed the obvious question of providing this organisation
with the legally valid validity of a marriage. Nevertheless, they couldn't create a social space for
the acceptance of same-sex marriage, as did the LGBTQI activists' support in 2018.
Neeha Nagpal, a supporter at the Supreme Court of India, accepts that the privilege to security,
as held by the Supreme Court, has different aspects, including the privilege to decision of
accomplice. "The Hon'ble Supreme Court has likewise convincingly held that a gay connection
between two consenting grown-ups doesn't abuse the law. To my psyche, same-sex relationships
should be made passable and the lawful direction for this is going the correct way," she says.
In any case, although the courts may be conflicting with current conventional cultural norms, it
seems to Abishek Kaul, a High Court Legal Counsel and Analyst at Victoria University, British
Columbia, still has a job to be done.

Conclusion:
Indians are not uninformed about homosexual activities worldwide or their validity, but have
doubts about homosexuals. Indian society objects and legitimises homosexuality as a criminal
act, while adults enjoy confidentiality. The decriminalisation of IPC Section 377 was a landmark
decision in 2018 and was favoured by the Indian LGBTQI community, but it has been for many
years and the law does not authorise same-sex couples to marry in particular.
With regard to the trust and same-sex relations, the general public takes a narrow-minded view
that exudes massive marriages and emphasises the importance of marriage. First of all, even
today, we remain cautious about tolerating same-sex marriages, refusing to change past
legislation limiting gay couples to equal treatment.

The interest in authorising gay marriage is somewhere else ignored and neglected, thinking about
the new Indian cultural system and the arising war in the cornerstone of marriage. In any event,
the general ways of society in marriage as a heterogeneous basis for multiplying and raising
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children in a not too distant future may integrate homosexual relationships that offer significance
to love among accomplices, rather than sex. In this point, it will cause more distress than
anything to fail to consider the evolving concept of society and the family. Given the fact that
this happens a long time ago. In any event, it poses another point in defining marriage, family,
and law that cannot be denied regardless of the interest in legitimising gay relationships. Yet
social and legitimate recognition in the customary society is not as easy as it is for Western
social orders, but it is foolish to ignore this arising struggle in the organisation of family and
marriage and can yield lethal results if not sensibly taken care of.
In this context, the legislative, executive, judicial and social worlds have been able to afford
enough opportunities not to minimise the involvement of people of the same sex. They also need
to understand that by accepting homosexuals they do not yet allow simple sexual behaviour to
decriminalize the lives of those engaged in such a sexual act. Finally, it is widely said that at this
point in time, another mentality is very important in order for laws to speak to socially
satisfactory customs. Typical people will continue to suffer barbarous crimes, as they should be
sustained by default.

