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JUSTICIABILITY OF CAPITAL PUNISHMENT ON RAREST OF RARE 

CASE. 

By Shivani Mishra 

 

Abstract: 

Capital punishment is perhaps the most examined, old kinds of discipline in basically every 

general public. Conceding the death penalty on most uncommon of uncommon cases recollects a 

lot of debates for different choices. The point of study is to find that allowing such kind of 

discipline in the most uncommon of uncommon cases is basically and sensible? Similarly need to 

recognize on what premise our lawful leader uses to term a particular criminal act in most 

extraordinary of uncommon cases. The examination attempted that all the choices taken by the 

jury in the appalling bad behaviors were articulated recollecting general society wherever which 

infer that yes conceding the death penalty on most uncommon of uncommon case is just and 

sensible. The examination means that despite the way that the legitimate leader has the optional 

ability to give the death penalty anyway by following the public interest so one may live safely 

unafraid. 

 

Introduction: 

India is the nation which expressly supports human rights and being the democratic country the 

legal framers of the nation’s frame the law in such a manner which is not in violation of human 

rights and protecting rights of every citizen of the nation. While the awarder of death sentence in 

Bacchan Singh v. State of Punjab1 supreme Court (SC) held that capital punishment should be 

condemned in merciless homicide case or in many horrifying violations where regulation of 

rarest of rare case apply, yet in a nation which use to advocate common liberties how would it be 

able to grant capital punishment as it is violation of essential basic liberties. To help or abrogate 

capital punishment numerous discussions were going on over the world between legal adviser, 

legal advisors, chairmen, social lobbyist, law commission and lawful reformers (Ahmed, 2002)2. 

                                                             
1Bacchan Singh v. State of Punjab AIR 1980 SC 653. Retrieved December 31, 2013 from 

http://www.indiankanoon.org.  

2Ahmed, I.G. (2002). Death Sentence and Criminal Justice in Human Right Perspective. Published in 

University of Calcutta. pp. 1-4. Retrieved December 28, 2013  
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In India death penalty utilized as a compelling weapon to end shocking violations against 

society. Concurring to obstruction influence of capital punishment the dread of being granted 

with death punishment which gets an offender far from culpability. 

The united nation (UN) stated that globally there is need of giving equal status to capital 

punishment. Strategy which should be followed should be reasonable, just and reasonable (UN 

Charter, 1948)3 . For instance United Nation Economic and Social Council (UNESC) in its 

resolution no. 15 of 1996 urged its part to nullify capital punishment and prescribe those nations 

that utilization to give capital punishment had a rapid and reasonable preliminary to denounce 

(UNESC, 1996)4 .Article 5 of universal declaration of human rights (UDHR) and Article 21 of 

Indian constitution is providing one and the same thing by stating that each and every citizen has 

the right to life and the person should not be awarded any kind of punishment which is inhumane 

in nature.. Article 7 of the International Covenant on Civil and Political Rights, 19665 gives that 

nobody will be exposed to torment or to savage, brutal or debasing treatment or punishment. 

India is an individual from the United Nations.Based on the statement made by the UN council 

many nations have abrogated the concept of capital punishment, and many nations have created 

an exception which is of rarest of rare case to give the capital punishment and India is one of that 

country. Progressively, the world changed with the reasoning and customs of the general public. 

In England death sentences are granted to a worker on the off chance that the individual in 

question took something unimportant. There was an unforgiving demeanor back then (Agrawal 

A. , 2000)6 . 

Domain of capital punishment: 

As per Oxford Dictionary, Capital Punishment is the legitimately approved slaughtering of 

someone as punishment for a wrongdoing 7(Kindersley, 2011). 

Capital Punishment is the death sentence granted for capital offenses like wrongdoings including 

arranged homicide, various killings, rehashed violations; assault and murder and so on where in 

                                                             
3 International Scenario of United Nation Charter. (1948). Retrieved December 28, 2013 from 

http://www.un.org/en/documents/udhr/  

4United Nations Economic and Social Council. (1996). Retrieved December 28, 2013 from 

http://www.un.org/esa/.../ecosocmainres.htm  

5International Covenant on Civil and Political Rights. (1966) Adopted and opened for signature, 

ratification and accession by General Assembly resolution 2200A (XXI) of December 16, 1966. 
Retrieved December 28, 2013 from http://www.ohchr.org 

6Agrawal, A. (2000). Abolition or retention of death penalty in India - A critical Appraisal. Published in 

Gujarat National Law University, Gandhinagar (India). pp. 2- 4. Retrieved December 29, 2013 

7Kindersley, D. (2011). DK Illustrated Oxford Dictionary. Dorling Kindersley Limited and Oxford 

University Press. ISBN 978-0-1434-1621-0 
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the criminal provision consider such person as a gross risk to the presence of the general public 

and give death punishment8.  

Capital Punishment use to force on the person saw as blameworthy of wrongdoing. Wrongdoings 

aren't right whose support is disciplinary and is no chance remissible by any private person yet 

only by crown, if remissible by any means (Bhattacharya, 2013)9 .  

As per Blackstone wrongdoing is done against violation of public law through submitting any 

demonstration or excluded (Bhattacharya, 2013)10 . 

 

Doctrine of rarest of rare cases: 

To comprehend this tenet scientist had gone through numerous cases those are as:  

In Rooper v. Simmons case11 Supreme Court restricted the granting of death penalty under long 

term old enough and sets least period of death penalty.  

In Uttecht v. Earthy colored case12 US Supreme court judgment was demonstrated an exception 

with respect to death penalty. High Court in his judgment requested for the formation of 

preliminary in two stages for death penalty. In its first preliminary the law specialist will see 

whether the blamed is as blameworthy for wrongdoing of homicide and in the another 

preliminary the legal scholar will conclude whether to punish liable with death penalty is suitable 

or not just if the denounced demonstrated liable in first trial13. As to grant penalty, the Supreme 

Court needs to jury consider exasperating elements and that through the proof introduced in the 

event that which incorporate disturbing and relieving conditions. It was held that the death 

penalty should be granted in 'the most noticeably awful of most pessimistic scenarios' and not 

regularly and that to be decided on crooks fierce past acts, whenever blamed had long savage and 

criminal record or a few people killed at the hour of denounced carried out homicide or murders. 

                                                             
8Retrieved December 29, 2013 from : http://www.legal-explanations.in/definitions/capital-

punishment.html 

9 Bhattacharya, T. (2013). The Indian Penal Code (ed. VII). Central Law Agency, Allahabad: pp " 8 -10  

10Ibid. 

11Roopers v. Simmons 543 US 551, 578 app. 579-580 (2005). Retrieved December 31, 2013 from 

http://www.supremecourt.gov 

12Uttecht v.Brown 127 S.Ct. 2218 (2007). Retrieved December 31, 2013 from 

http://www.supremecourt.gov/  

13Gregg v. Georgia, 428 U.S 153, 163 (1976). Retrieved December 31, 2013 from 

http://www.supremecourt.gov/  
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Under Lockhart v. Mccree14, Supreme Court judgment maintain the constitutionality of state 

strategy with respect to the legal scholar of death qualified and it was held that the law specialist 

who will sit in any part case identified with capital punishment for the determination of blame or 

blamelessness just as to decide if death penalty should be granted or not should not be 

philosophically or strictly contradict to death penalty and these legal adviser will locate the 

exasperating and relocating factor all things considered and on that premise only death penalty 

should be awarded . 

The Above cases were of United States but when we will have a look on Indian Cases we will 

find that:  

Section- 302 of Indian Penal Code, 1860 prescribe death penalty or life imprisonment as penalty 

for murder. It is not possible to hold that the provision of death penalty as an alternative 

punishment for murder is unreasonable and not in public interest. The deprivation of freedom 

consequence upon an order of conviction and sentence is not a direct and inevitable 

consequences of law but is merely incidental to the order of conviction and sentence is not a 

direct and inevitable consequences of the penal law but is merely incidental to the order of 

conviction and sentence which may or may not come into play, that is to say, which may or may 

be passed. Thus section- 302 of Indian Penal Code does not have to stand the test of Article-

19(1) of Constitution of India, 195015 .  

Supreme Court from Bacchan Singh V. State of Punjab16 improve the statue by the ruling that 

death penalty will be awarded only on rarest of rare crimes, where other remedy is 

unquestionable17. Till 1970 constitutional court require to mention the reason behind awarding 

imprisonment for life rather than death sentence in capital offence18 .  

In Jagmohan Singh v. State of Uttar Pradesh19 Supreme Court by supporting constitutionality of 

death penalty held it doesn't only forestall the wrongdoing yet in addition it forestall the general 

                                                             
14 Lockhart v. Mccree476, US 162, 164, 173 (1986). Retrieved December 31, 2013 from 

http://www.supremecourt.gov/  

15Bacchan Singh v State of Punjab, 1980 Cr.LJ at pp. 653- 657 (SC). Retrieved December 31, 2013 from 

http://www.indiankanoon.org  

16Bacchan Singh v. State of Punjab AIR 1980 Sc 898. Retrieved December 31, 2013 from 

http://www.indiankanoon.org 

17Ibid. 

18Bacchan Singh v. State of Punjab AIR 2012 SC 1357. Retrieved December 31, 2013 from 

http://www.indiankanoon.org  

19Jagmohan Singh v. State of U.P AIR 1973 SC 947. Retrieved December 31, 2013 from 

http://www.indiankanoon.org  
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public. The conditions of case will choose the granting of capital punishment which is only to 

ensure state security, public request and interest20.  

In this way when we view uncovered perusing of Section 235 of Code of Criminal Procedure 

(Cr.PC) and Section 354 of Cr.PC it gave a privilege to blamed for hearing for pre-sentence 

under section 235(2) and force the court to indicate extraordinary reason for granting death 

penalty preferably for granting death penalty rather over the elective imprisonment for life 

section 354(3)21. 

In 1980 again the constitutionality of death penalty came as a question under the steady gaze of 

court in Bacchan Singh v. State of Punjab22Supreme Court stressed on two question to be 

considered that:-  

● Was there any uncommon about the wrongdoing?  

● Conditions of wrongdoing show its mercilessness so much that the blamed should be 

penalized with death penalty23. 

After this court stated that for doing such offences which are heinous in nature are of the level 

which come under the rarest of rare cases in those cases the circumstances are considered to be 

the worst. Likewise while interpretation of section 354(3) of Cr.PC103, under uncommon reason 

necessity court went ahead conclusion that:-  

"A genuine or withstanding concern for human existence pride proposes protection from ending 

a daily existence through lawful instrumentality. That should not be done save in rarest of rare 

cases when the elective option is unquestionably abandoned24.  

Honorable court more explains the Doctrine of rarest of rare case from the milestone judgment in 

Macchi Singh and ors v. State of Punjab25, this case mirrors the ruthlessness of wrongdoing. It is 

an instance of harsh intensity in which just a family debate of Macchi Singh along with 11 

others, has killed 17 people for an unknown reason at a point of time when no person can be used 

to witness the incident. The court itself in the position of supporting public everywhere whose 

response is stunned to the point that they need the honor of death penalty against the blamed 

                                                             
20Ibid. 

21 Ibid. 

22Bacchan Singh v. State of Punjab AIR 1980 SC 898. Retrieved December 31, 2013 from 

http://www.indiankanoon.org  

23Ibid. 

24 Ibid. 

25Macchi Singh and ors v. State of Punjab AIR 1983 SC 957. Retrieved December 31, 2013 from 

http://www.indiankanoon.org  
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through the force holder for legal executive independent of their personal opinion26. Likewise 

court in this judgment mention the condition to be satisfied for granting of death penalty along 

with illustration those are27:-  

a. At the point when the homicide was incredibly severe in nature which excited 

extraordinary and outrageous indications of the network.  

b. At the point when the homicide is submitted for a thought process which shows absolute 

debasement and ugliness.  

c. Endowment deaths or murdering because of infatuation with another lady, of an 

individual from a booked clan or planned station on grounds of his rank/clan; offenses to 

threaten individuals to surrender property and different advantages to switch past 

shameful acts and to reestablish the social equilibrium.  

d. In cases of numerous killings of individuals from a specific family, standing, network or 

area.  

e. In which the incident is of nature in which the youngsters are above suspicion, spineless 

women’s because of the society, ailing person, a person who is murdered for personal 

reasons. 

 

Conclusion:  

The Preamble of India which says “We the people of India” straightforwardly demonstrates it as 

a majority rule nation where the general population everywhere wins.The lawmakers of the 

nation while framing the law has considered one law is not inconsistent to the other law, that 

means by one law should not overshadow the other law by its effect. At the point when any 

wrongdoing submitted by blamed he should be rebuffed by the state through law as it impacts the 

public or the guiltless casualties. Capital Punishment is the most extreme punishment of the 

general public. Universal Declaration of Human Right just like India have not totally abrogated 

the concept of capital punishment it has just set the limit for the application of the capital 

punishment which is in the rarest of rare cases. According to the subject of article that capital 

Punishment in rarest of rare case is simply and reasonable? Answer is yes it is reasonable on the 

premise as -  

Despite the fact that India is a functioning individual from the United Nations and has marked 

and confirmed the vast majority of the International Instruments on common liberties, capital 

punishment actually stays in our resolution book.  

India is a nation of various cultures, various sorts of individuals having their diverse perspective 

and living. The demonstrations of violations are not the pattern of current territory but rather it 

                                                             
26Ibid. 

27Ibid. 
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has occurred from antiquated period. As the time changes numerous nations nullifies the death 

penalty. Our nation didn't annul death penalty; the only reason is public on the loose.  

Death penalty in rarest of rare case doesn't influence the basic freedoms standards.The rules 

stated in ICCPR for the nations which have chosen to give capital punishment are in such 

manner which states certain rules to grant capital punishment. 

According to the deterrent theory forcing the cruel punishment will make dread and stop from 

criminal conduct which will assist with diminishing the crime percentages. In India, the 

discouragement hypothesis has its reality.  

It can be concluded by stating that the concept of capital punishment is justiciable in rarest of 

rare cases as it is in the welfare of public at large. 

 


