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THE UNDENIABLESTATE OF UNDERTRIAL PRISONERSIN INDIA 

THROUGH THE LENS OF THE CRIMINAL PROCEDURE CODE, 1973 

By Shreeya Prasad 

 

The preliminary examination on the existing statistics of the deplorable conditions of undertrial 

prisoners in India is appalling. Several recommendations have been made in the past in the form 

ofreports and studies, emphasising on various aspects of the problem. However, the excessive 

numbers of these prisoners have raised concerns about non-observance of human rights in our 

judicial institutions. An undertrial prisoner is a person who is in judicial custody or remand 

during investigation. An undertrial or a pre-trial detainee is an unconvicted prisoner, detained in 

prison during the period of investigation, inquiry or trial for the offence they are accused to have 

committed. In the current times, where undertrial prisoners arebeingreleased on bail on the 

grounds of de-congesting the jails due to coronavirus, they should be released on bail on the 

basis of their human rights and not due to a mere consequence of a pandemic. The article 

engages with an unequivocal longevity of the problem. Itexamines the criminal justice system 

and the accountable authorities. Furthermore, it deals with the obstacles experienced by a 

prisoner on a personal level and the judicial impediment, examining the crux of the issuewith 

relevant case laws and judgements before the Supreme Court. For this purpose, relevance has 

beengiven to the plausible solutions and suggestions for the unmanageable proportions of 

overcrowdedprisons in India.  

 

INTRODUCTION 

The preliminary examination on the existing statistics of the deplorable conditions of undertrial 

prisoners in India is appalling. This article is divided into four phases, each phase examines the 

problem categorically and concludes the article with suitable suggestions and recommendations. 

LEGALFOXES LAW TIMES 
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Every country has an eligibility criterionof minimum number of jails, capacity population and 

occupancy rate.Aeons ago, Indian authorities considered the need for a comprehensive 

information source at a Pan-India level on Prison Institutions and their administration on a 

regular basis. The Ministry of Home Affairs, Government of India, entrusted the work of 

collection, compilation and analysis of the required statistics to National Crime Records Bureau 

in March 1995, which designed a suitable questionnaire comprising all important activities of 

Prisons to rationalise and standardise the process of data collection in the country.To 

comprehend the reality of today’s undertrial prisoner, we first need to look back and observe 

whether things have worsened or ifremedy has been rendered in form of some relief to their 

misery.  

The “Prison Statistics of India 1995”1 showed capacity of inmates in Central Jails during theyear 

1995 in figure 1 below. 

 

 

(Fig 1) 

The report also examines the inmate population and occupancy rate at that point of time in 

Figure 2 below2.  

                                                             
1https://ncrb.gov.in/sites/default/files/PSI-1995%20FullReport.pdf 
2Id.,at 7. 

https://ncrb.gov.in/sites/default/files/PSI-1995%20FullReport.pdf
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(Fig 2) 

When compared to status in quo, the “Prison statistics of India 2018” shows the following 

number of jails, inmate population and occupancy rate as of 31st December, 2018 in Figure 33 

below.  

 

 

                                                             
3https://ncrb.gov.in/sites/default/files/PSI-2018.pdf 

https://ncrb.gov.in/sites/default/files/PSI-2018.pdf
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(Fig 3) 

By the above distinction of the former and the current situation, it is clear how our central jail 

and district jails continue to remain overcrowded all these years and nothing concreate has been 

done to improve the unpleasant situation. One of the primary reasons for the Prison Statistic 

Report to come into beingwas to keep a check on the desirability of protracted detentions during 

pendency of investigation. However, the following charts shown below exhibit fretting 

similarities between the total number of undertrial prisoners held in 1995 to those held in 2018. 

 

(Fig 4) 
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(Fig 5) 

The figures mentioned above explain the total number of undertrial prisoners residing in Indian 

jails.Figure 44 explains the total percentage share of undertrial prisoners during 1995. 

Subsequently, figure 55 explains the total percentage share of undertrial prisonersas of 2018.By 

the help of these figures, its staggering tofathomthat among all types of prisoners, the undertrial 

prisoners in 1995 and then more than a decade later in 2018 form asignificant share of prison 

inmates. The one conclusion that can be drawn from studying the above data is that this class of 

prison inmates stake high occupancy rate in the prisons. Such high presence of their continued 

and varying period of stay mainly determines the overcrowding of prisoners in the jails of India. 

The distinctions made by the help of the prison reports of 1995 and 2018, have made it clear that 

their situation is still alarming and not enough has been done to address it or to protect 

undertrials fair trial rights. By this study, the reader should be able to correlate the difference 

between an undertrial prisoner and a convicted person, who once convicted is sent to prison as a 

means of punishment in the interest of justice required for sustenance of a social order. On the 

other hand, an unconvicted undertrial is an individual who is technically under judicial custody 

waiting to face a trial in the competent Courts. Hence, he or she should not be seen as a convict 

and should not be left to suffer the deprivations of incarceration before he or she is proven guilty 

in the eyes of law. 

                                                             
4Supra Note 1, at 15.  
5Supra Note 3, at 35. 
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THE LAW GOVERNING THE UNDERTRIALS IN INDIA 

For a long time, provisions governing undertrial prisoners were determined under the 1898 

Colonial Law. The redrafting happened in 1973 when the Indian Parliament enacted the Code of 

Criminal Procedure6 for administration of substantive criminal law in the country and came into 

force on 1st April, 1974.According to this Code, once a person is suspected of a criminal offence 

is arrested, they are supposed to be brought before a Magistrate within 24 hours by the police7. 

This safeguard is intended to protect the accused from the possibility of custodial torture or other 

ill-treatment8. Courts have held that a failure to produce an accused person makes the detention 

wrongful. 

Once the accused person is brought before a magistrate, the magistrate may extend the period of 

detention in police or judicial custody for up to fifteen days if she determines that the 

investigation cannot be completed within 24 hours9. If further investigation is required, the 

accused person may also be remanded in judicial custody- in 15 - day periods – for up to 60-90 

days, depending on the nature of the offence10. During this period, the accused person has a right 

to be released on bail, if they are accused of an offence categorized as ‘bailable’. If the offence is 

categorized as ‘non-bailable’, then the court can decide whether or not to grant bail, considering 

circumstances such as the gravity of the offence and probability of the accused person 

absconding, or tampering with evidence, or intimidating witnesses, a proper test explicitly 

mentioned in Archbold11. The Supreme court has ruled that bail, not jail, should be the norm, and 

that if the appearance of the accused person in the court can be secured through other means, 

then it is not necessary to detain them12. Once the court takes cognizance, remand can be 

extended in 15-day periods13. 

                                                             
6 TheCode of Criminal Procedure, 1973 - http://legislative.gov.in/sites/default/files/A1974-02.pdf. 
7Id., Section 57. 
8 Article 22(2) of the Constitution of India. 
9 Section 167(2) of CrPC, 1973 
10 Section 167(2) of CrPC, 1973 
11Pleading, Evidence and Practice in Criminal Cases, 36thEdn., London, 1966, 203, cited in A.K. Bottomley, The 

Granting of Bail: Principles and Practice, 81 MOD. L. REV. 
12 Supreme Court, State of Rajasthan v. Balchand alias baliye, AIR (1997) SC 2447. 
13Section 309(2) of CrPC, 1973 

http://legislative.gov.in/sites/default/files/A1974-02.pdf
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Significant number of petitions were handled by the Supreme Court of India in this regard and 

revealed that an alarmingly large number of people were in prison for years awaiting trial.14 The 

Hon’ble Court observed that several undertrials who were accused of minor offences, were being 

detained for periods even longer than their formal convictions. It ruled that a speedy trial is of the 

essence of criminal justice and, therefore, delay in trial by itself constitutes denial of justice. 

Though speedy trial is not specifically enumerated as a fundamental right, it is implicit in the 

broad sweep and content of Article 21.15Accordingly, it was ruled that every undertrial had a 

right to a fair and speedy trial and recommended that states build a comprehensive legal aid 

framework to tackle the issue of excessive undertrial prisoners.  

In 2005, the CrPC was amended to insert section 436A16 (under already existing section 436 

which explains in what cases bail should be granted), which states that if an undertrial has served 

half the maximum sentence of the offence for which he has been charged, he can be released on 

a personal bond, as long as the offence is not punishable with a death sentence. Th Hon’ble 

Court has held that if the petitioner has been in the jail for ten years, he is entitled to be released 

on bail so that he can arrange for amount to be paid and defend himself in the court of 

law.17Numerous public litigations have been filed before the Supreme Court. One of them states 

a series of directives to state authorities to facilitate the release of undertrial prisoners who have 

served half of their probable maximum prison term under 436A.18 In addition to the Supreme 

Court judgements, a wave has also been seen in the High Courts as well. However, while 

analysing the trend in the High Court Judgement, it has been found that Section 436A is 

                                                             
14Hussainara Khatoon v. State of Bihar, (1979) SCR (3) 532 
15Maneka Gandhi v. Union of India, (1978) 2 SCR 621. (The Hon’ble Court held that Article 21 confers 

fundamental right on every person not to be deprived of his life of liberty except in accordance with the procedure 

prescribed in law but that procedure should be “reasonable, fair and just”. 
16Justice Undertrial- A study of ore trial detention of India. 
17Pramod Kumar Saxena v. Union of India, (2008) 9 SCC 685. (mentioning the bail process under Section 436A of 

CrPC)  
18Bhim Singh v. Union of India, (2015) 13 SCC 605. (a judgement wherein the Supreme Court issued directions for 

the release of undertrial prisoners after expiry of time period) 



Volume II ISSUE III                                                                                  ISSN NO : 2582-6034 

followed literally without much scope for reforms and suggestions.19 Contradictory decisions 

have been observed when it comes to releasing a person under section 436A.20 

Also, Article 39A of the Constitution of India states that free legal aid must be provided to 

ensure that access to justice is not denied because of economic or other disabilities. The Supreme 

Court of India has stated that the right to free legal aid is a part of the Right to Life and Personal 

Liberty under Article 21 and 22(1) of the Constitution21.  

In the recent times, in the view of Covid – 19 outbreak, the Supreme Court had directed states to 

decongest prisons via interim bail, as a result, high powered committees were set up to identify 

undertrials in prison, who could be released on parole or interim bail.22 These committees began 

identifying the section of undertrials accused of offences with a penalty of less than 7 years, 

including the ones accused of evenmurder. This was the first time that exceptions were risen and 

the criteria of interim bail was relaxed to include more categories of prisoners, including those 

accused of culpable homicide, attempt to murder, attempt to commit culpable homicide, Section 

498A and Section 304B of the IPC. Although, by this process of decongesting, the undertrial 

prisoners are getting released on bail, the criteria laid down by the committee and the grounds on 

which they are being released does not seem to be based on any reasonable differentia23. On the 

contrary, the reason for their bail should be based on their Human Rights and not due to a mere 

consequence of a pandemic.  

Regardless, the efforts and the remedies rendered by the executive bodies of our Nation, the 

question still remains, “why” is the number still steep, as there is overcrowding and majority of 

prisoners are undertrial, waiting to either get acquitted or to get convicted. A major throwback to 

                                                             
19The Matter of News Reports v. State of Bihar, (2008) 65 AIC 407 (Pat). (A petition filed before the HC to monitor 

the progress of the Section 436A of the code, which was newly implemented and directions issued in 2006 was 

dismissed by the Court stating that, as periodical superintendence is anyway kept and advocate general is required to 

submit a report in furtherance of it, so there is no need of a regular order.) 
20Praveen Kumar v. State, (2009) 113 DRJ 569 (Del). (Petitioner liable under 324 IPC for which he already spent 

more than 7 years in jail, is entitled to be released on bail. Also See e.g., Mohd. Mohsin Khan v. State, (2013) 3 

MWN (Cri) 209 (Raj) (FB). (Noted that undertrial prisoners post-conviction cases where appeal is for the 

cancellation of the sentence, complaint can be filed for long detention, but there is no specific formula as to after this 

time prisoner must be released.) 
21Supreme Court, M.H Hoskot v. State of Maharashtra, AIR (1978) SC 1548. 
22ThePrint-https://theprint.in/india/as-covid-cases-rise-in-jails-experts-say-health-should-have-been-primary-criteria-

for-bail/450847/ 
23See e.g., State of West Bengal v. Anwar Ali Sarkar, (1952) AIR 75. (Has explained Reasonable Differentia as a 

rational nexus with the object sought to be achieved by the statue in question.) Also See ManekaGnadhi v. Union of 

India, (1978) AIR 597. (Explains Reasonable Differentia as an essential element of equality.)  

https://theprint.in/india/as-covid-cases-rise-in-jails-experts-say-health-should-have-been-primary-criteria-for-bail/450847/
https://theprint.in/india/as-covid-cases-rise-in-jails-experts-say-health-should-have-been-primary-criteria-for-bail/450847/
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few relevant questions like whether the arresting authorities are being ignorant of the arrestees’ 

rights and that, is it not their statutory duty to explain the same to the individual who has been 

allegedly arrested and whether the working of the arresting authoritiescan be comprehended as 

ultra-virus. All these questions have to be dealt with to fathom the continuous misery of the 

undertrials over these years. The Criminal Procedure Code, 1973, contains several provisions 

with regard to the arrest of persons in Chapter V of the Code. Out of these rights, the most 

significant right which has been guaranteed as a fundamental right of an accused by the 

Constitution of India as well as by Article 9(4) of the International Covenant on Civil and 

Political Right, 1966, is the right to know the grounds of arrest.24 The criminal jurisprudence 

requires that in order to afford a person accused of a crime, an opportunity to advance his 

defence at the earliest  should be made available, therefore he should be informed of the grounds 

of his alleged implication in the crime.25Hence, to acknowledge the first question in hand, 

Section 50 CrPC26 must be taken into consideration, which states, that the person arrested has to 

be informed of the grounds of their arrest and the right to get bail. Section 50(1) states that every 

police official or any other person arresting an individual without a warrant shall forthwith 

communicate to them full particulars of the offence for which they are being arrested or other 

grounds for such arrest.27 Section 50(2) explains where a police officer arrests without warrant 

any person other than a person accused of a non-bailable offence, he shall inform the person 

arrested that he is entitled to be released on bail and that he may arrange for sureties on his 

behalf. However, after the incorporation of the above mentioned right under clause (1) of the 

Article 22 of the Constitution, a new proceeding amendment in already existing Section 50was 

included in CrPc, adding a new vista in the promotion of human rights and personal liberty of an 

accused.Section 50A, which states, the obligation of the person who is making the arrest to 

inform about the arrest, etc, to a nominated person28. Section 50A (1), states, that every police 

officer or other person making any arrest under this Code shall forthwith give the information 

regarding such arrest to any of his friends, relatives or such other persons as may be disclosed or 

                                                             
24Ajit Kumar v. State, (1976), Cr.L.J. 1303(Gua) 
25S.C. Sarkar, Commentary on Code of Criminal Procedure, 122-123, (1973). Also See e.g., Article 22(1) of The 

Constitution of India, (The concept has been enshrined and this right has been a constitutionally guaranteed right 
and is inviolable by ordinary law of land.) 
26The Code of Criminal Procedure, 1973. Bare Act, Section 50. 
27James Vadackumchery, Indian Police and Miscarriage of Justice 19 (APH Publishing Corporation, New Delhi, 

1997). 
28Jiginder Kumar v. State of U.P (1994) 4 SCC 260 
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nominated by the arrested person for the purpose of giving such information. Subsequently, 

Section 50A (2), states, that the police officer shall inform the arrested person of his rights under 

subsection (1) as soon as he is brough to the police station. Section 50A (3), states, that an entry 

of the fact as to who has been informed of the arrest of such person shall be made in a book to be 

kept in the police station in such form as may be prescribed in his behalf by the State 

Government. Lastly, Section 50A (4), states, that it shall be the duty of the Magistrate before 

whom such arrested person is produced, to satisfy himself that the requirements of Sub-Section 

(2) and Sub-Section (3) have been complied with in respect of such arrested person.29 

By this we can deduce to a logical conclusion that both the Police and the Judicial Magistrate are 

under statutory duty to comply with the arrestee’s rights. Now, that we have concluded the 

above, there is a need to fathom if this duty is being adhered to or that is it being recklessly 

ignored and that the working of the arresting authorities can be seen as ultra-virus and 

unprecedented. There have been instances where the arresting authorities have not complied with 

the provisions of Section 50 and Section 50A CrPC, while arresting an individual.30 Another 

police brutality incurs ‘Custodial Torture’, as a naked violation of human dignity and 

degradation which destroys to a very extent, the individual’s personality.31The enclosed 

illustrations tell us how these provisions have not beenimplemented or rather not used at all by 

the respective authorities to the benefit of the undertrial prisoners. Thus, it indicates how the 

power of arrest is one of the most potent and misused sections of the Criminal Procedure Code. 

However, this issue is not just limited to the restricted implementation of the provision by the 

                                                             
29Inserted by Act 25 of 2005, clause 7 w.e.f. 23.6.2006. 
30Rajkumari and another v. SHO Noida and others, WP (Crl) Nos. 337-338/97 (2003). (Supreme Court decision on 

police not informing the grounds of the arrest to the accused individual.)  
31D.K Basu v. State of W.B, (1997) SCC 416. (Classified ‘Custodial Torture’, deliberated various rights to such a 

person as ‘arrestee’ instead of ‘accused’. Laid down requirements for arrest or detention as preventive measure i.e., 

Police personnel to bear accurate, visible and clear identification and name tags with their designations. Police 

officer to prepare a memo of arrest at time of arrest and such memo shall be attested by at least one witness (either 

member of family or a respectable person of the locality from where the arrest is made). The arrested person shall be 

entitled to have one friend or a known person, having interest in his welfare being informed. Time, place of arrest 

and venue of custody of an arrestee must be notified by the police to the next friend or relative. The person arrested 

must be made aware of his rights to have someone informed of his arrest or detention. An entry must be made in the 
diary at the place of detention regarding arrest of the person who has been informed of the arrest. Inspection memo 

i.e. examination at the time of his arrest and injuries, present on his body, must be recorded and attested. Copies of 

all the documents (including memo of arrest) must be sent to Illaqa Magistrate. The arrestee may be permitted to 

meet his lawyer during interrogation, though not throughout the interrogation and police control room should be 

provided at all district and state headquarters, where all the information shall be communicated by the officer within 

12 hours of effecting the arrest.  
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police but it is affected by other aspects concerning understaffing in the units32,behavioural 

changes when dealing with a certain section of the society, poor training, brutality and cruelty 

shown towards poor individuals getting arrested for petty crimes. 

 

(Fig 6) (India’s Police Force featured the most understaffed in the world) 

 

All these issues bring about a demand for accountability of the police administration, a check on 

the misconduct and criminality within the association, punitive steps that must be taken against 

errant officers, major policy improvements/reforms for overall change in the behaviour of the 

officials must be put forth by the concerned authorities. At the same time, incentives must 

change for the police officers. Investment in training, personnel and equipment is critical in 

building a professional, who is cognizant of the arrestees’ rights and his obligations towards him. 

The issue of insufficient police vehicles, lack of latest electronic equipment, weaponry and other 

serious issues like these should be dealt with priority. Political interference has been another 

issue for the police administration. However, a landmark judgement was passed by the Supreme 

Court, directing the Central and the State Governments to enact new police laws to reduce the 

exiting political interference but neither of the two Governmentswere successful in implementing 

                                                             
32Refer to Fig 6. 
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those laws.33Therefore, it is explicit that the government officials are yet to accept the rule of law 

and comprehend the misery faced by these arrestees’ till date.  

 

ILLITERACY AND LEGAL AID 

Primarily, education provides an individual with the ability of problem solving, enabling 

awareness and better decision-making skills. Aworry that dangles on an undertrial prisoner is 

his/her educationas it limits an individual’s capability to comprehend the situation and act 

accordingly.  

 

(Fig 3) (Education Profile of Undertrial Prisoners as on 31st December, 2018)  

                                                             
33Prakash Singh and Others v. Union of India and others, (2006) 8 SCC 1. (Judgement directed the concerned 

Governments to enact police laws. However, it was never adhered with.) 
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According to the above-mentioned data34, it is evident that at least 70% of the people who are 

undertrial are either illiterate or have had education only up to tenth grade, and therefore, it is 

safe to say that this group of people may not have the ability to realise therights given to them as 

compared to an educated individual, coming from the wealthy section of the society. Therefore, 

its explicit that these illiterate undertrial prisoners, who are not well equipped with the complex 

legal procedures and elongated judicial requirements, need legal and professional assistance in a 

certain way. Being unaware or illiterate adds to an undertrial’ssufferings to a great extent. It is 

futile to expect that an illiterate undertrial would know exactly what to do, where to go or whom 

to meet in a situation where his rights and the judicial procedure has not been conveyed by the 

concerned authorities accurately.Above all, in a helpless situation like this, an individual 

experiences a sense of vulnerability and mental torture. According to the data, 47.7% i.e., three 

thousand one hundred and fifty-seven undertrial prisoners were declared mentally ill.35 

 

(Fig 7)  

                                                             
34Refer to Fig 3. National Crime Records Bureau Ministry of Home Affairs, Government of India, Prison Statistics 

India, 2018. 
35Refer to Fig 7.Supra Note 34, at 169.  
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The above data shows the numeric value of how many undertrial prisoners suffer from 

seriousmental illnessesout of the 4,66,084 inmates lodged in various jails in the country.The pain 

of isolation and the absence of their family or in some cases abandonment makes them 

experience depression, anxiety, mental instability, making them emotionally and physically 

weak, leaving them feeble to defend themselves at the trial.36 It is also worthy to mention that the 

Supreme Court has also issued guidelines regarding the detention of mentally ill undertrial 

prisoners.37 Chapter XXV of the Code of Criminal Procedure, 1973 deals with the accused 

persons of unsound mind. Section 33038 of the code provides for the release of the mentally ill 

person pending investigation or trial.Although, there exits legal systems in our judiciary that can 

help these individuals exceedingly well. One of them is the Legal Services Authorities Act, 

1987, which was passed by the Parliament after tremendous constitutional persuasion from the 

Supreme Court of India. Legal Aid implies giving free legal services to the poor and needy who 

cannot afford the services of a lawyer for the conduct of a case or a legal proceeding in any 

court, tribunal or before an authority. In this regard Justice P.N. Bhagwati rightly observed that:39 

The legal aid means providing an arrangement in the society so that the missionary of 

administration of justice becomes easily accessible and is not out of reach of those 

who have to resort to it for enforcement of its given to them by law, the poor and 

illiterate should be able to approach the courts and their ignorance and poverty 

should not be an impediment in the way of their obtaining justice from the courts. 

                                                             
36Case of Shri Charanjit Singh, Cr. W.P. No. 1278/04. (Seventy-year-old, was in detention for 20 years as an 

undertrial prisoner because he was mentally ill and his physical and mental condition did not allow him to defend 

himself at the trial.)  
37Refer Shri MachalLalung, Criminal Writ Petition No. 296 (2005) (Kerala Case).  
38Section 330, The Code of Criminal Procedure, 1973. (1. Whenever a person is found, under Section 328 or 329, to 

be of unsound mind and incapable of making his defence, the magistrate or Court, as the case may be, whether the 

case is one in which bail may be taken or not, may release him on sufficient security being given that he shall be 

properly taken care of and shall be prevented from doing injury to himself or to any other person, and for his 

appearance, when required before the Magistrate or Court or such officer as the Magistrate or Court appoints in this 

behalf. 2. If the case is one in which, in the opinion of the Magistrate or Court, bail should not be taken, or if 

sufficient security is not given, the Magistrate or Court, as the case may be, shall order the accused to be detained in 

safe custody in such place and manner as he or it may think fir, and shall report the action taken to the State 

Government. Provided that no order for the detention of the accused in a lunatic asylum be made otherwise than in 
accordance with such rules as the State Government may have made under the Indian Lunacy Act, 1912.)  
39Speaking through the legal Aid Committee formed in 1971 by the State of Gujarat on Legal Aid with its Chairman, 

Mr. P.N. Bhagwati along with its members, Mr. J.M. Thakur, A.G., Mr. VV Mehta, Deputy Speaker, Gujarat 

Vidhan Sabha, Mr. Madhavisnh F. Solanki, M.L.A, Mr. Girishbhai C. Patel, Principal, New Lal College, 

Ahemdabad. His Lord ship answered to the question of inequality in the administration of justice between the rich 

and the poor.  
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Legal aid should be available to the poor and illiterate, who do not have access to 

courts. One need not be a litigant to seek aid by means of legal aid. 

Like P. N. Bhagwati, Justice Krishna Iyer, who is crusader of social justice in India, had rightly 

said:  

If a prisoner sentenced to imprisonment is virtually unable to exercise his 

constitutional and statuary right of appeal inclusive of special leave to the Supreme 

Court for want to legal assistance, there is implicit in the Court under Article 142 

read with Articles 21 and 39A of the Constitution, the power to assign counsel for 

such imprisoned individual ‘for doing complete justice’.40 

The Constitution of India provides the State to secure that the operation of the legal system 

promotes justice on a basis of equal opportunity, and shall in particular, provide free legal aid, by 

suitable legislation or schemes or in any other way, to ensure that opportunities for securing 

justice are not denied to any citizen by reason of economic or any other disability.41 Constitution 

of India also makes it obligatory for the State to ensure equality before law and a legal system 

which promotes justice on a basis of equal opportunity to all.42 However, legal aid given by the 

government lacks competent legal services for many reasons. Despite the elaborated structure for 

the provision of legal aid, only few people accused of criminal offences are represented by legal 

aid lawyers. One of the reasons that discourages them from providing such assistance is the low 

number of legal aid lawyers in various states, resulting in low frequency of lawyer visits. 

Subsequently, resulting in a situation where many undertrial prisoners are unable, and sometimes 

unwilling, to access legal aid. Another major issue that studies show is the inadequate 

remunerations and delayed payments of the legal aid lawyers, which are only obtained by 

lengthy and complicated procedures, pushing them further away from helping these 

prisoners.The low number of legal aid lawyers also effects the quality of the justice one can 

provide for an undertrial, leaving only two options for the individual. One, a worse judgement 

which can ensnarl the existing legal positioning or second, passing days in detention till a better 

                                                             
40M.H. Hoskot v. State of Maharashtra, (1978) 3 SCC 81.  
41Article 39A of the Indian Constitution.  
42I.d., Article 14 and 22(1).  
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solution presents itself. This shows, howilliteracy and obstructions in the legal aid system goes 

hand in hand for the current condition of the undertrial prisoner languishing in the jails of India. 

 

INDIGENT DEFENDERS & BAIL 

This segment of the paper deals with undertrial prisoners who are economically backward, also 

defined as ‘indigent defenders.43 For these particular individuals, the time they spend in a jail is 

determined by their ability to get a bail at the correct time, rather thanan appropriate judicial 

relief and eligibility procedure. Since they do not have the monetary backing, the only 

individuals who get a prompt remedy is the wealthy, rich section of our society. Therefore, 

resulting in continuous injustice to the poor by keeping a highly unsatisfactory bail system, 

effecting theproperty-oriented approach of an individual. It is held that there can be no equal 

justice where the kind of trial a man gets, depends on the amount of money he has.44 However, 

even after the Criminal Procedure Code’s re-enactment, it continues to adopt the same antiquated 

approach when it comes to giving bail.45 According to these provisions of the code, an individual 

released on bail is required to execute a personal bond and a bond of security for a certain 

amount of money. Furthermore, it also consists a monetary obligation that requires the accused 

to pay in casehe fails to appear at the trial as well. Moreover, as if this was not sufficient 

deterrent to the poor, the Courts mechanically and as a matter of course insist that the accused 

should produce a bond of sureties, who will stand bail for him and that these sureties must again 

establish their solvency to be able to pay the amount of bail in case the accused fails to appear to 

                                                             
43‘Indigent Defenders’ are defenders who cannot afford legal counsel on their own.  
44Jeffreys v. Jeffreys, 58 Misc. 2d 1045, 4th December, 1968. (By Justice Hugo Black) 
45Granting Bail is under Chapter 33-Provisions as to Bail And bonds. From Sections 436 to 450, CrPC, 1973. 

(Section 436 provides in what cases bail is to be given. Section 436A provides the maximum period for which an 

undertrial prisoner can be detained. Section 437 provides when bail may be taken in case of non-bailable offence. 

Section 437A provides bail to require accused to appear before next Appellate Court. Section 438 provides direction 

for grant of bail to person apprehending arrest. Section 439 provides special powers of High Court or Court of 

Session regarding bail. Section440 provides the amount of bond and reduction thereof. Section 441 provides bond of 

accused and sureties. Section 441A provides declaration by sureties. Section 442 provides discharge from custody. 
Section 443 provides power to order sufficient bail when that first taken is insufficient. Section 444 provides 

discharge of sureties. Section 445 provides deposit instead of recognizance. Section 446 provides procedure when 

bond has been forfeited. Section 446A provides cancellation of bond and bail bond. Section 447 provides procedure 

in case of insolvency or death of surety or when a bond is forfeited. Section 448 provides bond required from minor. 

Section 449 provides appeal from orders under Section 446 and Section 450 provides power to direct levy of amount 

due on certain recognizances.) 
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answer the charge.46 This system of giving bail operates mercilessly against the indigent 

defenders and it is only the rich who are able to take advantage of the prompt legal advice given 

by their highly expensive lawyers. Sometimes, the economically weaker individuals find it 

difficult to furnish bail even without sureties because very often the amount of the bail fixed by 

the Court is  unrealistically excessive that in majority of cases these poverty stricken individuals 

are unable to satisfy the Police or the Magistrate about their solvency for the amount of the bail 

and where the bail is with sureties, as is usually the case, it becomes an almost impossible task 

for them to find individuals sufficiently solvent to stand as sureties for them. Resulting in either 

getting fleeced by the Police, revenue officials, touts and professional sureties or eventually 

ending up suffering in jails till the case is in the Court for years together. For these reasons, they 

are unable to avail the benefits of these rights which are specifically constructed for lessening 

their grief.  

It is held by the Hon’ble Supreme Court that the personal liberty of the undertrials cannot be 

curtailed indefinitely. If they have been detained for a period more than half of the sentence 

awarded for the offence, then they have to be released on personal bond, with or without 

sureties.47This judicial development was incorporated in the CrPC under section 436A. However, 

in the presence of judicial guidelines and statuary laws, undertrial prisoners continue to languish 

in jails. This provision has not been effective in Indian prisons mainly due to negligence of 

police authorities and disregard towards the law. The lack of training and lack of awareness 

among the personnel makes it difficult for the officials to put in appropriate judicial mind and 

select the correct judicial provision for an eligible undertrial. Additionally, for effective 

implementation of the said provision, it is imperative that the duration of detention in judicial 

custody is noted and recorded efficiently. This is also not possible in District jails as whenever a 

bail application of an individual is cancelled and he returns to the jail or the inmate is transferred 

to a new prison, he is allotted a new undertrial number and his records start afresh. Thus,making 

the determination of the time period impossible. 

As mentioned above, in many instances, prison authorities appear to have a poor understanding 

of what Section 436A entails. For example, 254 prisons gave out a collective data showing 1544 

                                                             
46Hussainara Khatoon v. State of Bihar, (1979) SCR (3) 532. [173 C-E, F].  
47Mantoo Majumdar &Basdev Singh v. State of Bihar, (1980) SCR (2) 1105.  
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prisoners being eligible for release under the said provision, on the contrary researchers found 

that prison authorities had wrongly calculated the eligibility of 1286 undertrials48. In some cases, 

an undertrial is accused of offences for which the maximum penalty is death – and who is 

therefore not eligible for release under section 436A but is included in the list of undertrial 

eligible for release. For example, in Madhya Pradesh, RTI responses from 24 prisons stated that 

409 undertrials were eligible for release under section 436A, but independent calculations by 

researchers indicated that only one undertrial was actually eligible for release. RTI responses 

from Uttar Pradesh prisons said that 227 undertrials were eligible for release under section 436A. 

Some prisons stated that some of the eligible undertrials had not been released because of “other 

pending cases” or because they had been convicted in other cases. The sheer number of incorrect 

determinations indicates that many prison officials across states are still unaware of how section 

436A is to be applied, despite the Home Ministry’s guidelines. Some states do not even respond 

to the RTI applications, making it difficult to determine their awareness of the law. On the other 

hand, some legal scholars have suggested that section 436A may not be a solution to the problem 

of the excessive undertrial detention, partly because many undertrials are in detention for 

relatively short periods49. A definitive assessment of this issue is difficult given the poor 

response rate and would require more accurate and comprehensive information from prisons.  

 

SUGGESTIONS 

Various circumstances, causes and issues have been explicitly mentioned in this paper, regarding 

unfair detention, unprecedented work done by the authorities, lack of awareness showed by the 

prison authorities and illiteracy. Therefore, pressing priority on implementing suggestions and 

solutions for effectively reducing the plight of the undertrial prisoners. Though, there have been 

series of recommendations from various committees, there needs to be an aggressive as well as 

productive thinking towards this issue of individuals languishing in the jails of India, which has 

been their state for quite some time. To start with, the first and most important step is to 

implement the guidelines suggested by the concerned authorities appropriately. Overcrowding, 

as an issue has been existing since the 1995 prison report surfaced and there is an urgency for 

                                                             
48‘The Sate of Indian Prisons’, The Hindu. 
49S. Krishnaswamy and S. Bail, ‘Freedom the undertrial’, The Hindu (2014) 
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administrative as well as legislative measures for it to drop down the existing numbers. A lot has 

been given as suggestions by our respective committees. However, they still lack various 

components which could help them move faster and help the undertrial prisoners continuing 

misery. The Government has established Fast Track Courts for expeditious disposal of long 

pending cases in the Sessions Court. However, this measure taken by the authorities is futile till 

the time these undertrial prisonersare not provided with professional helpthat can make them 

fully cognizantof his rights, the case in hand and various other complexed legal procedures 

which a lay man or often in the case of an undertrial prisoner, an illiterate, would find very tough 

to comprehend. There are monthly coordination meetings between the District Judge, 

Superintendent of Police, Prosecution and Superintendent of Prisons wherein pending cases of 

undertrials are discussed for expediting disposal. However, there is a need for monitoring these 

meetings and bringing in amendments to punish or scrutinize officials who fail to meet their 

obligations towards the undertrial prisoners’ plight. Most importantly, the bail provisions like 

436A, 167, and 437(6) under the Code of Criminal Procedure, 1973 must be used effectively as 

they play a vital role in ensuring a fair criminal justice system. Even the Law Commission 268 th 

report observed that ‘existing system of bail in India is inadequate and inefficient to accomplish 

its purpose’ and suggest recommendations for reform in bail jurisprudence. The Government has 

also suggested a survey of all such cases covered under section 436 and 436A may be carried out 

every six months by the prison authorities and presented before the magistrate/judges concerned 

in each district, by sending such lists to the District Legal Services Authorities. However, after 

scanning through this research paper, the reader by now would be able to draw a conclusion that 

there still exits loopholes in the above mentioned provisions as many a times the prison 

authorities produceinaccuratedata i.e., giving names of undertrial prisonerswhoare eligible for 

release under the said provision, on the contrary researchers found that prison authorities had 

wrongly calculated the eligibility. In other circumstances, it has been found that there are prison 

authorities whodo not even bother to send the required collective data to the authorities. 

Moreover, in India, the administration of prisons is governed by the Indian Prison Act, 1894.50 

The act is archaic and many provisions under this act are outdated. Though, Section 27 of the 

                                                             
50The Indian Prison Act, 1894 - http://legislative.gov.in/sites/default/files/A1894-9.pdf 

http://legislative.gov.in/sites/default/files/A1894-9.pdf
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Prison Act, 1894,51 provides that unconvicted prisoners are to be kept apart from the criminal 

prisoners and several jail manuals provide for strict segregation of undertrials from convicted 

prisoners. For example, the Orissa Jail manual, even provides that undertrial prisoners with 

previous convictions should be kept apart from those undergoing trial for the first time, and 

juvenile undertrial prisoners should be separated from adult undertrial prisoners. However, these 

rules are more often breached and this exception of keeping the undertrial prisoners apart from 

the convicted prisoners is limited to fewer jails.Furthermore, lodging undertrial prisoners with 

the convicted ones causes contamination of crime i.e., many inexperienced young individuals 

come into constant touch with hardened prisoners and become coarsened, which limits their 

ability to rehabilitate into being a better and a sounder human being once released. There is 

another mandate under the above-mentioned Section 27 of the Prison Act, 1894, that convict 

officers shall be on duty in the undertrialprisoners ward. This provision not only militates against 

Section 27 of the Indian Prison Act, 1894, but is contrary to the basic principles of sound prison 

management.Issues like these have major setbacks on the suggestions made by our legislature 

and failing to which an undertrial prisoner is affected for life.  

 

There exits free Legal aid for the affected undertrial prisoners but it demands a greater number of 

professional lawyers, an increase of judges in the courtrooms according to the needs of the 

respective states so that matters are heard at the earliest and maximum number of cases are dealt 

with. Standardized remunerations must be rendered to the legal aid lawyers for their dedicated 

work by the government, so that there can be frequent jail visits and a greater number of 

undertrial prisoners could be assisted appropriately and punctually. Following which, the State 

legal authorities should strengthen the monitoring of legal aid lawyer’s effectiveness to ensure 

accountability and quality representation. Ensure that legal aid lawyers at the state, district and 

taluk levels are required to submit regular reports on the status of their respective cases, and hold 

lawyers failing to do so accountable. NGO’s should also be encouraged to do legal guidance 

work and arrange legal aid for unrepresented undertrial prisoners. They should hold training 

                                                             
51Id., Section 27, Separation of Prisoners – The requisitions of this Act with respect to the separation of prisoners. 

(1. In a prison containing female as well as male prisoners, the females shall be imprisoned in separate buildings, or 

separate parts of the same building, in such manner as to prevent their seeing, or conversing or holding any 

intercourse with, the male prisoners. 2. In a prison where male prisoners under the age of (twenty-one) are confined, 

means shall be provided for separating them altogether from the other prisoners and for separating those of them 

who have arrived at the age of puberty from those who have not. 3. Unconvicted criminal prisoners shall be kept 

apart from convicted criminal prisoners. 4. Civil prisoners shall be kept apart from criminal prisoners.) 
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seminarsregarding legal awareness, prisoner’s fundamental rights and the judicial procedure for 

citizens at large and especiallyfor the illiterate undertrial prisoners going through detention and 

pending cases in therespective Courts, so that they become capable ofunderstanding judicial 

relief and accordingly take an appropriate decision for themselves. There is a need to bring about 

a change in the approach of Jail officials towards mentally ill prisoners. They should have a 

sympathetic and patient understanding of the predicaments of the undertrial prisoner, with 

follow-up guidance, which will act as an emotional support. Subsequently, counselling sessions 

might also act as a preventive measure against despondency in their psyche of being isolated 

during their detention. Unnecessary arrests and detentions must stop, and it should be bound to 

cases where there is a strong need for it in order to secure justice i.e., the administration should 

work on limiting the powers of arrestby the police and provisions should be formed to issue a 

notice of arrest rather than arresting a person.Also, alternatives to imprisonment should be put 

into practice and incorporated in the Indian Penal Code, 1860. Undertrials charged with petty 

crimes can be placed in reformative institutions instead of prison and can be asked to do 

community service till the time they are released on bail. Furthermore, elementary education 

facilities must be granted to those undertrials and illiterate. The laid-back attitude of monitoring 

committees in each district which overlook thedeteriorating circumstances of theundertrial 

prisoners should undergo a change. The remedy for the undertrial prisoner’s suffering is long 

awaited. However, it can be resolved with the help of the higher authorities working together 

with conviction and sincerity. 

 

 

 

CONCLUSION 

 

This article has given a broader view about the afflicted undertrial prisoner’s state of 

affairs,languishing in the jails of India. It gives us an insight to their life from the very beginning 

of 1995 till the contemporary times, where the issue still exits and beseeches assistance. The data 

that has been secured explains how majority of them are impoverished and marginalised, and 

therefore have become themost vulnerable individuals. All said and done, an undertrial prisoner 

is lodged in a jail,is forgotten and forsaken in its entirety. The article interprets various Supreme 



Volume II ISSUE III                                                                                  ISSN NO : 2582-6034 

Court cases and evaluates the Judicial decisions to reveal the current scenario and the genuine 

suffrage of an undertrial going through the complexities and the lack of cooperationfrom the 

concerned authorities. However, a sole governing bodycannot be blamed as the situation 

demands an active and time bound participation from various stakeholders such as courts, police 

personnel, prosecutors, prison administration, legal aid and undertrials themselves. The path to 

ease the situation has to be comprehensive rather than just impulsive i.e., fast track courts. The 

article throws light on the fact that there is a need for a combination of infrastructure funding, 

police training, moderation of prison system and an effective implementation of the Code of 

Criminal Procedure, 1973. As we have learnt, it is crucial for the society to keep an empathetic 

view towards an undertrial prisoner as no person should be made to suffer the deprivations of 

incarceration before he or she is proven guilty in the eyes of law. The article also deals with 

mentally ill undertrial prisoners by exhibiting data ensuring how the Code of Criminal 

Procedure, 1973, entails specific provisions for their condition and that it needs to be 

implemented appropriately with conviction and awarenessby the concerned authorities.  

 

We can come to a consensus that an undertrial prisoner is not supposed to be a convict and there 

exists a contrast between the two doctrines.Therefore, the police personnel and the society 

should embody the distinction and behave accordingly. Thus, the prison authorities should have 

separate institutions for the detention of undertrial prisoners, as the induction of these prisoners 

in a building which is essentially meant for convicts is highly undesirable. However, it is 

unfortunate that even the Law Commission Reports of India for the longest time have not shown 

interest in this issue and has refrained itself from going into this matter.Furthermore, the text 

articulates that an indigent defender needs to be rescued and should be provided witha chance to 

fight like any other individualpossessing basic human rights granted by the Constitution of India. 

With the help of innumerable cases,it appears thatcustodial torture, misconduct by the 

authorities, poor living facilities and lack of legal aidhas been continuing for decades during an 

undertrial’s detention.However, these situations are still left unresolved and not a single remedy 

or a relief has been granted in perpetuity. This articleis an initiative to start a conversation 

regarding these individuals and their problems among the concerned judicial and legislative 

authorities, demanding a review on overcrowding in the Indian prisons, Judicial Decisions and 

Provisions which can help their current positioning, if amended and implemented in an 
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appropriate manner. The plight of the forgotten souls i.e., the undertrial prisoners need to come 

out in the light and the concerned organisations need to come together as a whole to provide 

them with appropriate redressalfor their suffrage and furnish them withjustice, rather than 

decongesting the prisons by making the pandemic the grounds for their release, which is not a 

permanent solution to their misery but a mere consequence of fate of life.  

 


