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LEGALFOXES LAW TIMES
Intra-Familial Child Sexual Abuse with reference to Protection Of Children
from Sexual Offences Act, 2012: An Analysis
By: Anushka Jain

PART – I
UNDERSTANDING THE TROUBLE AT HAND & THE RELATED PROVISIONAL
RESPONSES
1.1 INTRODUCTION
A home and family are boded to be a sanctuary for a child’s physical, psychological, and emotional
well-being but tragically, this is not always the case. Intra – Familial Child Sexual Abuse (IFCSA)
is extensively acknowledged being a mass epidemiology obstacle, causing severe ordeal for
children across the planet.1 Pegging away child sexual abuse is a quandary faced by nations around
the globe all alike. But in India, deficiencies across both state and community level responses,
worsen the problem. 2 Studies suggest that children victimized by a relative, typical, prolong the
communication of the incident as they sense remorse and abashment, and also, fear ramifications
that will have to be faced by the family. 3 Victims who do divulge are generally racked hence. 4
1.2 DEFINING INTRA- FAMILIAL CHILD SEXUAL ABUSE


Section 5(n) of the Protection of Children from Sexual Offences Act, 2012 provides:

Whoever being a relative of the child through blood or adoption or marriage or guardianship or
in foster care or having a domestic relationship with a parent of the child or is living in the same
or shared household with the child, commits penetrative sexual assault on such child…


1

Section 2(1)(e) of the Act provides the Domestic Relationship to have the same meaning
as assigned to it in S.2(f) of Protection of Women from Domestic Violence Act, 2005.

Nina Vaaranen- Volkanen, “Intra- Familial Child Sexual Abuse: A Case Study of the Lifeline Method in Narrative
Exposure Therapy” 14 ISSM 310 (2017).
2
Human Rights Watch, Breaking the Silence: Child Sexual Abuse in India (USA, 2013)
3
Nina Vaaranen- Volkanen, “Intra- Familial Child Sexual Abuse: A Case Study of the Lifeline Method in Narrative
Exposure Therapy” 14 ISSM 310 (2017).
4
Human Rights Watch, Breaking the Silence: Child Sexual Abuse in India (USA, 2013)
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And, S. 2(f) of Protection of Women from Domestic Violence Act, 2005 defines Domestic
Relationship as:
A relationship between two persons who live or have, at any point of time, lived together in a
shared household, when they are related by consanguinity, marriage, or through a relationship in
the nature of marriage, adoption or are family members living together as a joint family.
1.3 THE IMPACTS OF BEING SUBJECTED TO A SEXUAL MORE OF THE NATURE
The Centre of Expertise on Child Sexual Abuse uses a model proposed by Finkelhor and Browne,
(1986)5 to describe four likely impacts of Child Sexual Abuse:
1. Traumatic sexualisation (where sexuality, carnal opinions and perspectives may grow
inaccurately).
2. A sense of deception (because of injury effected by somebody the minor-victim vitally
depended upon).
3. A sense of powerlessness (because the child’s will is constantly contravened).
4. Stigmatization (where shame or guilt may be reinforced and become part of the child’s
self-image).
1.4 MAGNITUDE OF THE PROBLEM IN INDIA
The National Crime Records Bureau, under the aegis of Ministry of Home Affairs (MOHA),
Government of India, publishes an annual report, titled ‘Crime in India’. According to the Crime
in India 2015, there were 14913 cases registered under the POCSO Act. Out of these, in 8341
cases, the aggressor was familiar to the victim. Further, out of these 8341 cases, in almost 138
cases, (1.65% of 8341) the accused was the grandfather/ father/ brother of the victim. In yet another
210 cases, (2.5% of 8341) the offenders were other close family members and in an alarming 581,
(7%) they had been abused by other relatives. 6
1.5 INDIAN LEGISLATIVE DEVELOPMENT VIS-À-VIS IFCSA
The Indian legal regime as regards safeguarding children against sexual exploitation at the hands
of persons within a family relationship can be studied by categorizing it thence:



5

The Constitution of India, 1949
The Central Legislations

A. Browne, D. Finkelhor, “Impact of Child Sexual Abuse: A review of the research” 99 Psychological Bulletin 6677(1986).
6
Bharti Ali, Maharukh Adenwalia, et.al., Implementation of the POCSO Act: Goals, Gaps and Challenges, 9-10 (HAQ:
Center of Child Rights, New Delhi, 2017)
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The Constitution of India, 1949
The Constitution of India acknowledges the need to safeguard the interests of children and protect
their vulnerable position from exploitation and abuse at the hands of persons who tend to violate
their position of trust and confidence. Article 15(3) embodies the principle “when exception is the
rule” and under the aegis of this principle, the state is empowered to legislate for the benefit of
children.7 Article 39 creates a mandatory direction upon the State to adopt policies and legislations
in order to protect children against exploitation and afford them a free and dignified life. 8
Therefore, it is under the auspices of these provisions that all further mentioned and enacted laws
and provisions operate and, the extent to which they fulfill the purpose sought to be achieved by
their enactment evaluated.
The Central Legislations
This part deals with the Center-enacted legislations and the shortcomings thereof. The major pieces
of centre-made laws which tackle with the conflict of incestuous child violation are:
 The Indian Penal Code, 1860, and
 The Protection of Children from the Sexual Offences Act, 2012
 The Indian Penal Code, 1860
Incest, as a peculiar wrong, was unfamiliar to the Indian Penal Code. Regardless, an interbred
involvement, consensual as well as non-consensual, 9 amidst a girl under sixteen (now eighteen)
years and her kinsfolk, as similar to that with some other person, could be included admist the
domain of 'rape' as defined in sec. 375 of the Penal Code. 'Consent' of the girl did not absolve a
man from his criminal responsibility, 10 as IPC does not treat it a valid consent.
 The Protection of Children from the Sexual Offences Act, 2012
 Substantive Provisions


7

Offences

Art. 15(3) : Nothing in this article shall prevent the State from making any special provision for women and
children.
8
Article 39- The State shall, in particular, direct its policy towards securing
(f) that children are given opportunities and facilities to develop in a healthy manner and in conditions of freedom
and dignity and that childhood and youth are protected against exploitation and against moral and material
abandonment.
9
The Indian Penal code, 1860, s.90- A consent is not such a consent as it intended by any section of this Code, if…
Consent of child.—unless the contrary appears from the context, if the consent is given by a person who is under
twelve years of age.
10
State of Himachal Pradesh v. Mangoo Ram, (2000) 7 SCC 224
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For the purpose of convenient understanding, the provisions have been divided into THREE major
sub-heads, based on their relative subject-matter as constituents of the offence of Child Incest:
A. Victim – i.e.- the Child (S. 2(1)(d))
B. Perpetrator of the Offence (Ss. 5(n) and 9(n))
C. Scope of the act constituting the Offence (Ss. 3 and 7)
A. Victim – S. 2(1)(d) of the Act pertains to the classification of ‘Victim’ for the purposes of this
Act. The provision makes a clear arrangement by listing out that anybody under the age of 18,
is a child. 11
B. Perpetrator – Ss. 5(n) and 9(n) define the ambit of the Act as regards the Perpetrator of Child
Incest. Both the sections have an identical effect of qualifying the basic offences of Penetrative
Sexual Assault (PSA) and of Sexual Assault (SA), to an enhanced degree of gravity,
specifically heading them out as Aggravated Penetrative Sexual Assault and Aggravated
Sexual Assault, respectively. The language of the Sections implies that anybody committing
PSA / SA on a child while:
1. Being related to the child through – Blood/ Marriage/ Adoption/ Fosterage, or
2. Having a Domestic Relationship 12 with a parent of the child, or
3. Living in the Same/ Shared household as the child,
is said to commit Aggravated PSA / Aggravated SA upon the child.13

11

S. 2. Definitions(1) In this Act, unless the context otherwise requires, (d) "child" means any person below the age of eighteen years;
12
Section 2(1)(e) of the Act provides the Domestic Relationship to have the same meaning as assigned to it in S.2(f)
of Protection of Women from Domestic Violence Act, 2005.
And, S. 2(f) of Protection of Women from Domestic Violence Act, 2005 defines Domestic Relationship as:
A relationship between two persons who live or have, at any point of time, lived together in a shared household,
when they are related by consanguinity, marriage, or through a relationship in the nature of marriage, adoption or
are family members living together as a joint family.
13
S. 5 Aggravated Penetrative Sexual Assault(n) whoever being a relative of the child through blood or adoption or marriage or guardianship or in foster care or
having a domestic relationship with a parent of the child or who is living in the same or shared household with the
child, commits penetrative sexual assault on such child;
S. 9 Aggravated Sexual Assault(n) whoever being a relative of the child through blood or adoption or marriage or guardianship or in foster care or
having a domestic relationship with a parent of the child or who is living in the same or shared household with the
child, commits sexual assault on such child;
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C. Scope of the Offence – S. 3 deals with the definition of PSA and S. 7 provides the definition
of Sexual Assault, thereby expounding the span of Child Incest, as dealt with in this Act, in
clear terms.
According to S.3, the following classes of penetrations/ insertions/ applications, to any extent,
committed against the child, qualify as PSA:
a) Penile – Vaginal/ Urethral/ Anal – Penetration
b) Objective – Vaginal/ Urethral/ Anal – Insertion
c) Human (Foreign) Bodily – Vaginal/ Urethral/ Anal – Insertion
d) Bodily (Personal) Manipulated – Vaginal/ Urethral/ Anal – Insertion
e) Oral – Vaginal/ Urethral/ Anal – Application
f) Penile – Oral – Penetration
g) Oral – Penile – Application14
S.7 defines SA as the following classes of acts done with sexual intent, by anybody:
a) Touching the anus, penis, vagina or breast of a child,
b) Making the child touch the anus, penis, vagina or breast (perpetrator’s or any other
person’s)
c) Any other act done with sexual intent that involves physical contact without
penetration.15


14

Punishments

S. 3. Penetrative Sexual Assault.A person is said to commit "penetrative sexual assault" if(a) he penetrates his penis, to any extent, into the vagina, mouth, urethra or anus of a child or makes the child to
do so with him or any other person; or
(b) he inserts, to any extent, any object or a part of the body, not being the penis, into the vagina, the urethra or
anus of the child or makes the child to do so with him or any other person; or
(c) he manipulates any part of the body of the child so as to cause penetration into the vagina, urethra, anus or any
part of body of the child or makes the child to do so with him or any other person; or
(d) he applies his mouth to the penis, vagina, anus, urethra of the child or makes the child to do so to such person
or any other person.
15
S.7. Sexual Assault.Whoever, with sexual intent touches the vagina, penis, anus or breast of the child or makes the child touch the
vagina, penis, anus or breast of such person or any other person, or does any other act with sexual intent which
involves physical contact without penetration is said to commit sexual assault.
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S. 6 and 10 list out punishments for Aggravated PSA and for Aggravated SA respectively.
Aggravated PSA is punishable with rigorous imprisonment for a minimum term of 20 years,
extending to life imprisonment, and fine, or with death. 16
Aggravated SA is punishable with sentence for at least 5 years, extending to 7 years, plus fine. 17
 Procedural Provisions


Reporting of the Offence

S. 19(1) creates a mandate that in case anybody (including the child victim) has even so much as
an fear that a violation under this Act is about to be committed or has knowledge that an offence
has been realized, they’re bound to provide such information to Special Juvenile Police Unit
(SJPU), or to the local police. 18 As per S.21, a lapse in reporting the case is culpable with sentence
extending to six months, or with fine, or with both.19


Lack of Punishment for False Information

As per S.22(2), if the information is given by the child, even if turns out to be false, the child is
not to be held in punishment.20 In addition, S. 19(7) exempts any person providing the information
about an offence turning out to be false, attaching a condition that the information was given in
good faith. 21


16

Limitation period for Evidence Recording and Case Disposal

S.6. Punishment for Aggravated Penetrative Sexual Assault.Whoever, commits aggravated penetrative sexual assault, shall be punished with rigorous imprisonment for a term
which shall not be less than ten years but which may extend to imprisonment for life and shall also be liable to fine.
17
S.10. Punishment for Aggravated Sexual Assault.Whoever, commits aggravated sexual assault shall be punished with imprisonment of either description for a term
which shall not be less than five years but which may extend to seven years, and shall also be liable to fine.
18
S.19. Reporting of Offences.(1) "Notwithstanding anything contained in the Code of Criminal Procedure, 1973, any person (including the child),
who has apprehension that an offence under this Act is likely to be committed or has knowledge that such an
offence has been committed, he shall provide such information to,(a) the Special Juvenile Police Unit, or
(b) the local police.
19
S.21. Punishment for failure to report or record a case.(1)Any person, who fails to report the commission of an offence under sub-section (1) of section 19 or section 20 or
who fails to record such offence under sub-section (2) of section 19 shall be punished with imprisonment of either
description which may extend to six months or with fine or with both.
20
S.22. Punishment for false complaint or false information.(2) Where a false complaint has been made or false information has been provided by a child, no punishment shall
be imposed on such child.
21
19. Reporting of offences.(7) No person shall incur any liability, whether civil or criminal, for giving the information in pond faith for the
purpose of sub-section (1),
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S. 35(1) creates limitation for an interval of thirty days from the date of taking cognizance for
recording of evidence of the child and reasons for delay to be recorded in writing. Further, subsection (2) provides that the Special Court must conclude the trial, as far as may be possible, within
an year.22 The provisions are mandatory in their nature, carving out the possibility of a little bit of
relaxation.

PART – II
LOCATING THE LACUNAE IN THE PROVISIONAL FRAMEWORK
2.1 THE FRAILTIES IN IPC PROVISIONS RELATING TO SEXUAL VIOLATION
The provisions of IPC dealing with sexual offences against children, albeit, indirectly suffer from
certain gaps, which are:
1. An incestuous relationship, in the absence of a distinct offence, could only be brought
indirectly within the purview of IPC only if it amounted to 'child-rape' (when the victim of
incest is below 18 years of age.)23 IPC, 1860, thus, does not forbid sexual intercourse within
consanguinity unless it amounts to 'incest-child- rape'. It is needless to mention that the
'child-rape' -'sexual abuse outside family' - is obviously different from the 'incest-childrape' - 'sexual abuse within family'. The latter is not only associated with oppression of the
(victim) child by a person consequent to his stature of faith and dominion but it also is the
impairment of the bond of confidence and reliance. In fact, such an abuse of relationship
of trust and dependency deserves to be treated as an 'aggravating factor' while quantifying
punitive measures against the perpetrators. But provisions of sec. 375 r/w 376, IPC, do not
mandate such judicial discretion.24
2. Next, the provisions relating to the offence of rape, as contained in s.375 of IPC are gender
specific in nature and they do not encompass the situation where a male child has been
violated and thus, in absence of any log with respect to male victims, Section 377 of IPC
had to be attracted.25

22

S.35. Period for recording of evidence of child and disposal of case.(1) The evidence of the child shall be recorded within a period of thirty days of the Special Court taking cognizance
of the offence and reasons for delay, if any, shall be recorded by the Special Court.
(2) The Special Court shall complete the trial, as far as possible, within a period of one year from the date of taking
cognizance of the offence.
23
Gajrajsingh v. State of M. P., 2000 CrLJ 3765; Pooran Ram v. State of Rajasthan, 2001 CrLJ 91 and Mangoo Khan
v. State of Rajasthan, 2001 CrLJ 3001.
24
K.I. Vibhute, “Incest: A Blissful or Miserable Omission of the Indian Penal Code of 1860?” 44 JILI 85(2002)
25
The Indian Penal Code, 1860, s.377. Unnatural offences.—whoever voluntarily has carnal inter-course against
the order of nature with any man, woman or animal, shall be punished with imprisonment for life, or with
imprisonment of either description for a term which may extend to ten years, and shall also be liable to fine.
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3. Lastly, the main provisions read with the explanations make it amply transparent that the
case of Domestic Child Sexual Abuse would fall within the purview of sections 375 and
377 only if there were a violation of the child’s body by the way of penetration whereas
the concept of sexual offences includes within itself a wide range of offensive sexual
activities. Thus, case falling short of “rape” and “unnatural offence”, as defined under the
respective sections, could be penalized under section 354, IPC.26 This provision suffers
from its own set of defaults when it comes to tackling the problem of Child Sexual Abuse.
The first being that this provision, taking exactly after section 375, is gender specific in
respect of the victim and likewise doesn’t account for the outrage of modesty committed
against a male child and further, it doesn’t clearly specify the meaning of the term
‘modesty’.
2.2 RECOMMENDATIONS OF THE 15TH LAW COMMISSION
The Fifteenth Law Commission of India was asked by the Supreme Court to review the rape laws
in India. The Law Commission, in its 172nd Report, exhibited deep concern for and sensitivity to,
sexual violence against children within their own families. It was suggested that 'sexual assault'
(replacing the term 'rape' and widening its scope by including natural as well as unnatural
'penetration') on a child by a 'near relative' or by any other person being 'in a place of faith or
command' apropos his 'victim' be brought within the ambit of the Penal Code and that such a sexual
assault be met with severe penalty. 27
The recommended proposal, inter alia, read as under:
...If the sexual assault is committed by a person in a position of trust or authority towards the
person assaulted or by a near relative of the person assaulted, he/she shall be punished with
rigorous imprisonment for a term which shall not be less than ten years but which may extend to
life imprisonment and shall also be liable to fine.
The recommendations so proposed however have not been brought to effect in the books of law to
this date.
2.3 MAJOR PROVISIONAL INFIRMITIES IN THE POCSO ACT AS REGARDS CHILD
INCEST

Explanation.—Penetration is sufficient to constitute the carnal intercourse necessary to the offence described in this
section.
26
The Indian Penal Code, 1860, s.354. Assault or criminal force to woman with intent to outrage her modesty.—
Whoever assaults or uses criminal force to any woman, intending to outrage or knowing it to be likely that he will
thereby outrage her modesty, shall be punished with imprisonment of either description for a term which may
extend to two years, or with fine, or with both.
27

Law Commission of India, One Hundred and Seventy Second Report on Review of Rape Laws (Government of
India, 2000)
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1. A cursory glance at these provisions would reveal that the offence that is graver in nature
is gender specific in respect of the offender. The word ‘he’ used in clauses (a) to (d) of
section 3 while defining PSA, depicts the idea of the legislation that while framing the
provision they specifically sought to exclude women from being penalized as initiators of
sexual assault. (And by extension of this provision, Aggravated PSA, as defined u/s. 5(n),
being built on the premise of s. 3 itself, happens to be gender specific in its scope and
extent.) On the other hand, Section 7, defining SA uses the word ‘whoever’. (Likewise,
Aggravated SA, as defined u/s. 9(n), is an augmentation of s. 7 and is gender neutral.)
2. Secondly, the provisions of the POCSO Act viewed in juxtaposition with the provisions
of the IPC and those of customary marriage laws, bring to the foreground the major
contradiction as regards the concept of marital rape where a marriage of girl under the age
of 18 years has been solemnized. 28

28

i.

According to Section 5(iii) read with Section 11 1nd 12 of the Hindu Marriage
Act, 1956, the marriage of Hindu girl aged less than 18 years is neither void
u/s.11, nor voidable u/s. 12. The grounds listed under both ss. 11 and 12 are
exhaustive. Therefore, in absence of a direct provision declaring the marriage
void or voidable, it is a perfectly valid marriage (though, it is an offence
punishable u/s. 18(a)29 of HMA).

ii.

Under the Muslim personal laws, the age for contracting a valid marriage is age
of discretion, which is admittedly taken to be the age of attaining puberty. Even
in cases where the parties to marriage have not attained the age of discretion,
their marriage can be contracted validly by their guardians.

iii.

Even u/s. 3(1) of the Prevention of Child Marriages Act (PCMA) 2006, a child
marriage is nullifiable at the discretion of any contracting party who was a child
at the time of the marriage through a suitable petition filed by the child within
two years of attaining majority and by approaching an appropriate court of law.
That is, if the party who was a child while the marriage was being solemnized,
chooses to go down that road, which practically, has a thin chance of happening.
Because, a party would see the need to initiate a proceeding of nullity only if,
either the marriage had been forced – in which case the marriage would be void
ab-initio altogether as per s.12(b) of PCMA30 – ,or if they are dissatisfied with
the familial relationship.

Surbhi Garg, “The Protection of Children from Sexual Offences: A Critical Analysis” 4 JLSR 412 (2018); available at:
http://thelawbrigade.com/wp-content/uploads/2019/05/Surbhi-Garg.pdf (Last Visited on Feb. 6, 2020)
29
Section 18(a) of Hindu Marriage Act, 1956 states that a marriage in contravention of s. 5(iii) is indictable with
rigorous imprisonment which may extend to two years or with fine which may extend to one lakh rupees, or with
both.
30
S. 12. Marriage of a minor child to be void in certain circumstances.—Where a child, being a minor—
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‘Husband’, clearly falls within the category of ‘domestic relationship’ as defined u/s. 2(1)(e) of
the POCSO Act r/w s. 2(f) of the Protection of Women from Domestic Violence Act.
Accordingly, sexual activity with an under-aged wife by her husband, even with her consent, falls
within the purview of this Act (consent of a person aged less than 18 years of age is not considered
as a valid consent)31. But, the exception to section 375 clearly states that sexual intercourse by
a man with his wife, where the wife is not under 15 years of age is NOT rape. Even a base-level
understanding of these provisions firmly instates the idea that the law chooses to adopt a
differential attitude towards a ‘married’ girl child and an ‘unmarried’ girl child. To this day and
age, child marriage remains a fairly common practice in semi-urban, rural and remote societies of
India; grace - the legally validated customary laws. And, by the virtue of the exception to s. 375,
IPC, sexual activity, even forcefully committed against a ‘married’ girl child by her husband does
not qualify as a ‘wrong’ by the standards of IPC. Therefore it is unequivocal and conspicuous that
both the major morsels of statute are in rebuttal. 32
3. The reporting mechanism as provided under Chapter V of the Act is imposing in its form
and content. S. 19 provides that any person (including the victim-child), having knowledge
of the offence having been committed, or even an apprehension that the offence might be
committed, is bound to provide information to SJPU, or to the local police. The failure to
mete out the obligation is dealt with punishment provided u/s. 21. These provisions paint
a fairly deceptive picture, passing an idea that the Justice system has a very fierce approach
towards the offenders and that there is no stone left unturned in ensuring a child’s safety.
But the ground reality is a far cry from this imagery. In actual, as is seen invariably, there
is hesitation on the part of the child in disclosing the commission of misdeed – because of
a number of reasons ranging from a sense of shame to a fear of victim-blaming – more so
on the part of child’s parent(s) or immediate confidants, for the apprehension of family
name being soiled and the child being tagged as a victim of a sexual more for the remainder
of their life.
4. The Act does not create any provisions for the personnel dealing with the cases of IFCSA
to be given any kind of specialized training. The situation of a child having been subjected
to sexual abnormality by a person in position of trust and confidence is rather delicate. And
the police have but a flimsy reputation for trying to bring about a compromise between the
perpetrator and the victim, instead of taking a harsh action against the cold-blooded
offenders. (Though, there is a whole chapter dedicated towards the directed behavior of the
police and the SJPU while dealing with the cases of sexual wrongs against children, 33 the
(b) by force compelled, or by any deceitful means induced to go from any place; or
such marriage shall be null and void.
31
The Indian Penal Code, s. 90
32
Independent Thought v. Union of India, (2017) 10 SCC 800
33
See parts 1.2.2. and 1.3.1 of Chapter 1, Section II of ‘ A Handbook on the Legal Processes for the Police in respect
of Crimes Against Children’ (Published by The Centre for Police Studies and Public Security, Tata Institute of Social
Sciences, Mumbai and Bureau of Police Research & Development Ministry of Home Affairs, Govt. of India, New
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provisions have a dead letter’s equivalent value when the question of IFCSA arises,
because of the reasons explicitly discussed earlier.)
5. The imposition of death penalty upon the offenders of IFCSA u/s. 6 of the Act, tends to
create an exorbitant pressure upon the child and the family and is certain to induce them to
never report instances of being abused by their caregivers, or to turn hostile at later stages
of the proceedings (in cases where such matters have however been reported and
prosecution case sufficiently established.)
6. After having fought its way through the above-mentioned mire of barricades, if a case is
finally filed, the protracted process gives the accused plentiful time to goad the victims into
taking back their complaints. 34 And, it has been observed that more often than not, the
child-victim, who is considered a sterling witness in such cases, turns hostile 35 and thus
resulting in the accused be given a carte blanche despite their otherwise obvious guilt. The
fact that turns the whole prosecution situation all the more embroiled is that when the childvictims abjure from their statements as made to the police, they cannot be prosecuted for
the offence of perjury as s. 22(2) of the POCSO Act sheathes them from such charges.
7. A number of cases of child incest happen to be romantically motivated (in cases where the
perpetrators are major and the victims happen to be young adults, who often mistake
infatuation for the bases of a steady relationship) and in such cases, the testimonies of the
victim would naturally tend to incline in the favour of the accused.
8. Topping it all, it is a question of ordinary occurrence in Court parlance that, defense
counsels use all ways they can avail to manipulate the provisions of procedural laws, in
order to orchestrate the evidence of prosecution in a self serving fashion. It is pretty much
customary for the defense counsels to either altogether omit cross examining the victim or
omitting certain obviously important questions in due turn and then move under s. 311 of
CrPC to re-examine the victim, usually after the accused has been released on bail and the
family or other societal agents have had sufficient time to coerce and/or brainwash them,
clearly mocking the limitation period for recording the evidence of the victim as provided
under S.35(1).
2.4 THE STANDPOINT OF INDIAN JUDICIARY WITH RESPECT TO THE ISSUE OF
IFCSA

Delhi); available at:
https://bprd.nic.in/WriteReadData/News/A%20Hand%20book%20on%20the%20Legal%20Processes%20for%20th
e%20Police%20in%20respect%20of%20Crimes%20Against%20Children.pdf (Visited on Feb. 7, 2020)
34
HAQ Centre for Child Rights, POCSO: Why Cases of Child Sexual Abuse Mostly End in Acquittal, 2019, available at:
https://www.haqcrc.org/news/pocso-cases-child-sexual-abuse-mostly-end-acquittal/ (Last visited on Feb. 4, 2020)
35
HAQ Centre for Child Rights, POCSO: Why Cases of Child Sexual Abuse Mostly End in Acquittal, 2019, available at:
https://www.haqcrc.org/news/pocso-cases-child-sexual-abuse-mostly-end-acquittal/ (Last visited on Feb. 4, 2020)
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There has been no dearth of legal issues, wherein the Indian Judiciary has made an optimum
utilization of the independent status granted thereto, and sided opposite to the legislature and the
issue of IFCSA is one such exemplary subject. The Apex Court of the country, and the High Courts
of various States have, through their pronouncements, issued guidelines, clarified their viewpoint
on questions of legislative jeopardy and have projected a more tactful outlook en route to handle
the bone of contention.

 Independent Thought v. Union of India
The major controversy as regards the instances of Sexual Abuse of minors within the domestic setup is the double- standard slant assumed by the legislature, towards married girls falling within the
age-bracket of 15-18 years. Whereas, a primal comprehension of the statutory provisions
establishes the rule that sexual intercourse, even forcefully functioned on a girl aged between 15
and 18 years, is NOT rape, if the perpetrator happens to be her husband, the judiciary apparently
tends to take a different standpoint on the question of IFCSA from that of legislators, as is manifest
from its discernment in the case – Independent Thought v. Union of India and Another.36
The Court deliberated on all the issues raised and contentions and arguments forwarded by the
counsels appearing both, for the motion and against the motion. On the question of incongruity
admist the provisions of the POCSO Act and the exception to s.375, IPC, the Court held that there
is a need to cogitate ss. 5 and 41 of the IPC along with s.42A of the POCSO Act.37 S.538 provides
for a special law to have an over-riding effect over the provisions of IPC, while s.41 39 defines
special law as a law applicable to a particular subject. S. 42A40 of the POCSO Act provides down
for the Act to supplement and not deprecate any other law and to have an over-riding effect in
event of inconsistency. (The provision was added by Criminal Law Amendment Act, 2013, built
on the suggestions of Justice Verma Committee, which came into effect on Feb. 3, 2013.)
 Hakkim v. State of Tamil Nadu
The High Court of Madras pioneered in attempting to lift the all-encompassing fashioned barricade
in the name of FIR via its judgment in the case of Hakkim v. State of Tamil Nadu.41 The facts of
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the case in essence were that the accused had subjected his 12 year old daughter to penetrative
sexual assault, much to the horror and shock of his wife, who caught him red-handed in action, so
to speak. She informed the sister of the accused and then the tribe elder. The discussion on the
question if an FIR must be lodged took five days and this, in result, delayed the medical
examination of the victim girl. Naturally the medical evidence had been washed away during the
space of five days. During the trial, when the delay in filing an FIR was pled to distort the reliability
of the fact of FIR and, by and large, the entire prosecution version of the case, the Court held that
delay in filing an FIR cannot be called in to cast away the very cause of the case and the prosecutrix
will be deemed to have taken an action when she felt was prompt.
To extrapolate, it can be said that the facet of judicial activism has certainly played a positive role
in advancing, though not enough yet, an improvement, in the prevailing legal response as far as
the issue of IFCSA is concerned. But Indian system of governance being of the kind wherein one
division cannot overstep into the arena of the other, the entire liability of cementing the rifts in the
legislative ventures cannot be taxed to the Judiciary. There need to be made attempts, at each
partaker’s level, to overcome the apertures which handicap the action against the problem of
IFCSA.
PART - III
SUGGESTIONS AND CONCLUSION
3.1 Suggestions
Based on the deductions made after having indulged in discursive and itemized deliberation about
the demerits in the legal framework, the following recommendations to the involved agencies call
for a serious thought:
 The Legislature
 The Judiciary
 The Executive

 The Legislature
All the other participating agencies can only do so much when there is a lucid lack of provisions.
In a democratic set-up, where every governmental tier is supposed to function in congruence with
each other, without overpowering the other, it is an unequivocal onus upon the legislature to
overcome the hurdles posed by gaps within the provisions as it is.
 Gender Oriented Provisions
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In the year 2017, the filmmaker Insia Dariwala, initiated a public petition addressed to the then
Women and Child Development Minster, Maneka Gandhi through a petition website
‘change.org’, claiming that there is a need to ‘Order an In-Depth Study on Male Child Sexual
Abuse in India’.42 Via her petition, the filmmaker, who herself is a survivor of child incest,
brought to the foreground her concern about the gender-specific nature of the offences as listed
out in the POCSO Act, sharing the first-hand experience of her husband, who too had been
victimized by sexual abuse at the tender age of 5, at the hands of a trusted caretaker. She bore into
the idea that the misery of a male victim is even more rueful for the reason that he’d feel obligated
to keep the secret buried within for the fear of being subjected to ridicule, infamy, dejection and
masculinity-targeting-attacks. They live with the pain and often end up unleashing it by
victimizing others. She also submitted that having been subjected to molestation as children, and
having been forced to live with it just fine all through their lives, is what tends to turn men
insensitive and oppressive towards women, as it is, they are not born that way, and it is rather, an
acquired behavior which they learn from people around them. She suggested that a detailed study
into this issue would deliver insights into the reasons of violence men initiate by shedding light
into their mindsets, pent up agonies and might actually end helping curb violence right at its onset.
Another question she arose, which does call to be thought upon, was “Why Have We Invested So
Much in Cure but So Little in Prevention?” 43
The petition generated a hash tag - #EndTheIsloation - to popularize the movement and garnered
as many as 1.25 lakh supporters who actively signed the petition. Consequently, it came to the
notice of the Women and Child Development Ministry and on April 25th, 2018, the WCD minister,
Maneka Gandhi responded to the petition notifying the general public that after having been
acquainted the matter in September 2017, she had instructed the National Commission for
Protection of Child Rights (NCPCR) to look into the issues and following a few meetings, a core
team was organized and conferences were commissioned. And, as per the recommendations
emerging from the conference, the Ministry had reached a unanimous decision that there actually
was a need to bring about amendments in the POCSO Act to the effect that all the categories of
sexual assaults listed out in the Statute became gender neutral in their scope and purview. 44
But, despite the proposals, the Amendment Act of 2019 lacked amendments to that effect.
 Contradiction with IPC and Personal Marriage Laws
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There is a clear contradiction in the provisions of the POCSO Act when viewed with the provisions
of IPC that deal with the offence of rape and those of the personal laws relating to marriage. And,
as has been clearly laid down by the Supreme Court in Independent Thought v. Union of India45,
there is unequivocally, a need to bring about amendment in the rape laws in the IPC and personal
laws governing marriage, so as to have the child incest provisions in POCSO Act apply fully well
to the married minor girl.
 Dissonant Reporting Mechanism
Further, there is a need to understand the sense of stigma our society attaches with a sexual more
and the consequent hesitation of the victim-child/ parents/ confidants when it comes to the
disclosure of the offence. Hence, it necessitates that the penalty imposed for non-disclosure of the
offence be alleviated. The imposition of a penalty is an equivalent of jarring a double-edged sword
through the already wounded sense of pride and safety of the victim and that of their confidants.
What rather needs be done is setting up a reporting mechanism that is sensitive towards the
disturbed psychology of the victim and their associates.
Though, there have been commendable efforts made by certain State Governments for promoting
a projection of their ‘standing guard to the victims’ interests’ image, there needs to be done a lot
more to implement the objects of the POCSO Act in its true sense and to its complete extent. More
initiatives like that of the Punjab Govt. in regard to make the POCSO e-Box conventional need to
be simultaneously adopted so that the reporting mechanism becomes an aide of the victim, not a
deterrent.
 Unchartered Personnel
The personnel dealing with the IFCSA cases need to be much defter than the personnel dealing
with sexual offences, even than that dealing with cases of Child sexual abuse. The reason being,
as discussed earlier, that the psychological terrain of a child violated at the hands of a person per
se entrusted with their safety and well-being, is extremely precarious, and the chances of a
dilettante interviewer treading on deleterious territory are rather extortionate. In tandem with
masterfully schooled personnel, there must be strict prohibitions imposed against the authorized
officers who try to bring about a ‘settlement’ amongst the parties by resorting to inducement or
coercion.
 Provision for Death Penalty on Conviction
It has been suggested by activists that the death penalty provide u/s. 6 of the Act needs to be
stricken down for the obvious reason that there are inordinate chances of the victim and
perpetrator’s family would pressurize the victim and the confidante adult (if any,) to retort from
their reports or complaints if, and when then matter does reach the court. What’s more is that
45
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within a family set up as they’re styled in our country, seldom would a family allow the family
name be soiled by bringing out such a tabooed issue for the public scrutiny, let alone involving
police and court procedures that as it is have a reputation to go on forever. Adding a death sentence
to the equation is but a recipe for disaster.
Then, there are romantically endorsed cases, where there is experimentation, but no exploitation
and in such cases, conviction is absolutely futile. 46
 Absence of Punishments for Sham Accusations
S. 22 of the Act, clearly states that in case of a false complaint made by a child, they cannot be
tried for perjury and S. 19(7) provides protection the informant adult. It has been very commonly
observed within the usual court practices that people having ill will against somebody cloak behind
the child and initiate fallacious proceedings against an otherwise innocent person. And the
interminable nature of proceedings, coupled with the innate nature of the offence being of a kind
that once a person accused of such an offence is permanently tagged with the title of paedophile.
What is required is that there needs to be a preliminary filtering out procedure included within the
trial process so as to ensure the genuineness of the complaint, without delaying the justice
providing procedure from being set into motion.
 The Judiciary
Mere enactment of provisions after provisions just cannot serve the purpose of the Legislative
action until there is practical consonance of judicial mechanism right from the stage where they
take over the justice administration process.
 Prejudiced Position of the Victim
Apart from passing more and more Judgments and setting precedents, the Courts need to adopt an
attitude of utmost sympathy towards the victims and their confidants/supporters. Also, it is needed
of the judicial officers to make sure that the victim and/or their confidants are stationed away from
the accused and/or their supporters, or anybody in general who can pressurize the victim into
retracting from their complaints for the entire duration of trial.
 Guileful Approach of the Defense Counsels
The manipulative ways defense counsels go about the examinations and re-examinations of the
prosecution witnesses by scheming around the provisions of the procedural laws, over a
masterfully elongated period of time tends to bring about certain discrepancies in their statements
46
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they’ve made before the Court and then they use those discrepancies to cancel out the very story
of the prosecution.
The Supreme Court, in regard to the badgering of the victim during the cross examination, held in
the Gurmit Singh case47 that the Court should not sit a silent spectator and must control the very
recording of evidence so as to not let it turn into a means of harassment and humiliation of the
victim.
 The Executive
In addition to the functions performed by the Legislative and the Judiciary, the Executive needs to
perform its own part in sensitizing the general public in regard to the offence of Child Incest.
 Vigilance Pageantries
Like the initiatives of the Punjab Government, there should be congruous endeavors by the State
Executives in order to bring the offence and, as well as the preventive actions, as warranted by the
Legislative and Judicial manoeuvers, into the mainstream. It solely is the calling of the State
Executives to suffuse observance and perception amongst the masses.
3.2 Concluding Note
The issue of Intra-familial Child Sexual Abuse is still a taboo in India. Majority of the people
remain numb about this issue. This silence is due to the fear of indignity, denial from the
community, 48social stigma, 49not being able to trust government bodies, 50and gap in
communication between parents and children about this issue. 51 Majority of the healthcare
professionals do not have the abilities and are not trained to examine and manage cases of Child
Sexual Abuse. A chief concern in India is the dearth of good monitoring of various juvenile
residential institutes and there is no punishment for institutes that do not follow the laws.
Institutions fear they will lose their dignity if incorrect information is disclosed. Hence cases are
not reported and are settled within the institution. Same is the situation in cases where the accused
and the victim hail from the same family, for the absolutely similar set of reasons as discussed
above. A number of factors confound the identification a Child Sexual Abuse victim. Some of
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them do not reveal characteristic signs and symptoms. Many instances of Child Sexual Abuse
don’t include penetrative sex, victims usually clean themselves following attack, and hence the
medical investigation does not provide any evidence of sexual indulgence. 52 Child Sexual Abuse
victims and their families experience the panorama of legal proceedings that can continue for
several years. 53 Adding to the problem, the execution of laws and initiatives in India is a challenge
and there is lack of funding for programs for child safety. 54
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